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Conrt of Appeals of the District of Colombia. 


No. 2900. 

Hyattsville Building Association, &c., et al., Appellants, 

vs. 

Harry V. Bouic. 


a Supreme Court of .the District of Columbia. 

In Equity. No. 33681. 

Harry V. Bouic, Plaintiff, 

VS 

Hyattsville Building Association, a Corporation, and C. Francis 

Owens, Assignee, Defendants. 

United States of America, 

District of Columbia, ss: 

of 

hereinafter montimwl tUn ’ &aia JJlstll ct, at the times 

.'»«« r&Mswr ” re "' d * n ' i 

Bill of Complaint. 

Filed August 18, 1915. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 33681. 

Harry V. Bouic, Plaintiff, 

VS. 

Hyattsville Building Association, a Corporation, and C. Francis 

Owens, Assignee, Defendants. 

To the Justices of the Supreme Court of the District of Columbia: 
Your petitioner represents as follows: 

District of Columbia,'and brings th'b sunlnWs ow^rigS 6 " 1 ° f th ® 
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II. That the defendant, Hyattsville Building Association is a cor¬ 
poration organized under, and existing by virtue of the laws of, the 
State of Maryland, but having its principal place of business in the 
D. of C. where the several complaints hereafter alleged were exe¬ 
cuted and where all books, accounts and records are kept; and the 
defendant C. Francis Owens, is, as your petitioner is informed and 
believes, a resident of the District and is engaged in business in said 

District. „ _ , . . . 

III. That on, to wit, the 3rd day of Member, 1914, plain- 

2 tiff entered into a contract for a building loan in the sum of 
$2,900 with defendant for the purpose of procuring that sum 

of money and erecting upon what is known as Dot No. of Martin s 
Third Addition to Chevy Chase, being on Bradley Lane near the 
Brookeville Bike, in Montgomery County, Maryland, as per plat 
recorded in Plat Book No. 1, folio No. 70, one of the Records of the 
said Countv, a dwelling to be constructed under the terms and pro¬ 
visions of a certain contract entered into on, to wit, the 24th day of 
November, 1914, by and between the plaintiff and one Isaac Tepper 
and Israel Diamond, trading as Tepper and Diamond, a copy of 
which said contract was at and before the payment of any money 
by this defendant Hyattsville Building Association on account of 
said loan, delivered to said defendant, a copy of which is also at¬ 
tached hereto and prayed to be read and considered as a part hereof; 
the plaintiff being, at that time, the owner of the said premises upon 
which the said dwelling was to lie erected, all of which was known to 
the defendants at all times before any sum of money of money was 
paid out on account of the construction of the said dwelling as set 
forth in paragraph — hereof. 

IV. That your petitioner was advised and informed by the defend¬ 
ants. and particularly by the defendant C. Francis Owens, that he 
would not be called upon to pay any sum of money to the defendant 
Hyattsville Building Association of which he is Counsel, until the 

said dwelling had been completed in accordance with the 

3 terms and provisions of the said contract for the construction 

thereof, after he had already paid to the said Association the 

sum of $23.20, credited upon the book by it delivered to him, and as 
lie had also procured as surety upon his obligation to said Association 
the Illinois Surety Compnay which bonded him for the faithful per¬ 
formance of his obligations to repay to the defendant. Hyattsville 
Building Association, the amount of said loan with interest and 
charges which it marked upon the said book given him as $43.50 
(per month, as your petitioner believes). 

V. That your petitioner was not called upon to pay any sum other 
than the said sum of $23.20, on account of said loan until after the 
expiration of the time required to complete the said dwelling as pro¬ 
vided in said contract (Ex. 1): but at a time, more than a month 
after the said building should have been completed, the plaintiff was 
called upon to pay, to wit, the sum of $175.17 alleged to be, by the 
said Association, due it for interest on said loan for eight months, 
$116.00 and premium, $46.40, and Insurance, $12, less a credit of 
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InM!!" 1 °fi^ 23 : 20 paid for stock by this plaintiff and $1.02 dividend 
for the Z ri?Z’/° Ur p< * it j oner .being required to pay $102.40 
of the rate SlSffi/' f a f f n ,° d °/ eight months > which is in excess 

^-e-wbony withfn the Districf^SlumW^ l0a " made ’ “ WaS 
4 ' 

ihe^idnhneteV'' 0 ^ - Wiati ™ to n,nke all pa’ynm,te to 
i -j Illinois Surety Company, from said loan the samp tn 

tho^dd°(AvolYii ° r l T 1 (e th f said °° ntract f ()r the construction of 

S ~ wWSttt: zx 

SSSitr 58 25* t^J^SSmZ 

l,e work ‘ C T ’ , a , nd when tl,e same became due when 

s 

at all times, a mortgage upon the land upon which the said building 

h^ro^ltel'u lnbC t f0re d Ti bed ‘ But ' Vour Petitioner avers that 
Jm™.! nf « \ 7 l, i 7 't "u U ed I' 0 " bim for the payment of the 
ni i n i-°f ^ ess the credit hereinbefore mentioned it had 

nlid 1 te tl ISb ”^ to the said Illinois Surety Company to be bv it 
paid to the said Contractors, all but $100 of the said loan nnd t,, i 

Stiir,r; M , * **■» i*.‘ 74 “ 

construction thereof, it haWng.' as'it'still does"'aTinsp«!'tor whols" 
pposed to examine and report upon the construction of buildinns 

« ate5» ■ i s»"« i ',w sfar 

euic r oi not it has had the advice of any one before navimr nut thn 

r in :! '“a 1kM s,r::£ 

e was (ailed upon to pay the said sum, mentioned in this paragraph 
he discovered that all of the money had been paid out St 
the said $100, and that the building was most negligently 
lovmn carelessly constructed, in sucli manner that an ordinary 
layman would not accept it, the first and second floors beino- 
downward from the outer walls, uneven, unlevel and orudelv nm 

affidavits "of ij.” ?''.b° llv unmarketable condition, as appears by the 
o *] o ' , u 11 builders anil contractors, annexed hereto as Fxhihin 

- and 3 and prayed to be taken and read as a part hereof the h 

of w-hich the defendant, Hyatteville Building A^Ston'a we ‘as 

he defendant, C Francis Owens, its attorney and A^Vund^ 
said mortgage well knew or should have known. g 

\ II. I hat, notwithstanding the conditions, the circumstances ami 

a,leRed a , nd a ' erred ’ ^'e said defendant 
. nnc ^\ ssl ffnee, has caused an advertisement to ho nlooprl 

thnt Pi lbllshed in Montgomery County, aforesaid, announcing 
PiiKl/ ' a ^ proper ^> including the said dwelling wllbSat 

u Ct L 0n ’- 0n the premises > «t 4 o’clock P. M„ August 19 1915 
for default having occurred under the covenants of the said mort 

gage, no particular default being therein specified A copy 0 Tth^ 
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said announcement or advertisement of sale is annexed hereto and 
praved to be taken and read as a part hereof, as Exhibit 4. 

VIII. That at the time the said property was advertised for sale, 
the said dwelling was not only improperly constructed as set forth 

in the affidavits annexed hereto, but was not even completed 
6 in that the sidewalks and the connection for gas had not been 
made as required and has not yet been done, all of which 
was, at the time known to lx>th of these defendants. 

IX. That the circumstances as hereinbefore stated are such that 
it would be manifestly unjust, unfair, and inequitable to the plain¬ 
tiff to allow the said property to be sold under said advertisement 
in the State of Maryland, or that he should be compelled to accept 
said building in its present condition, and your petitioner is advised 
that his remedy is in a Court of Equity to have the defendants 
restrained and enjoined from selling the said property; that your 
petitioner is ready and willing, and offers to deposit in the Registry 
of this Court, the costs of the advertising of said property (l>eing 
$35, as he is informed) and to pay all interests and charges that 
may l>e properlv assessed against him on account of any dela} in the 
sale of said property beyond the time so advertised for its sale. 

Premises considered, vour petitioner prays: 

1. That process issue out of this Court requiring the defendants, 
and each of them to answer the exigencies of the Bill, but not under 
oath. Answer under oath being hereby specifically waived. 

*2. That the defendant C. Francis Owen-, Assignee under said 
Mortgage, bo, and also the defendant Building Association, re¬ 
strained and enjoined temporarily, from selling said property on the 

19th day of August. . . , _ ir 

3. That the defendants he permanently enjoined from selling 

said property under and by virtue of the said Mortgage. 

7 4. That your petitioner may have an accounting from the 

defendant, ITyattsville Building Association stating the full 
amount claimed bv it to be due by this petitioner who offers, and 
hereby tenders, to pay to said Association the full amount of the 
said loan that may have been expended with interest at 6% and all 
proper charges, less the usurious interest sought to be charged by it 
against this petitioner, and less the penalty provided by law for so 
charging usurious interest; provided, the said building be completed 
and delivered in compliance with the spirit and meaning of the 

contract for the construction thereof. 

5. That a temporary restraining order be issued, enjoining the 
sale of said property as heretofore prayed, and, for that purpose, that 
a Rule to show cause issue out of this Court directed to the defend¬ 
ants, its agents and attorneys, as to the defendant Building Associa¬ 
tion. and individually, as to the defendant Owens. 

6. That your petitioner may have such other and further relief, as 
to the Court mav seem just and proper in the exigencies of the case. 

HARRY V. BOUIC. 

W. GWYNN GARDINER. 

Attorney for Plaintiff. 
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District of Columbia, To wit: 

Harry \. Bouic, being by me first duly sworn, on oath, deposes 
and says that he is the plaintiff in the above-entitled cause; that he 
has lead the Bill of Complaint, annexed, and by him subscribed and 
knows the contents thereof; and that those matters therein stated 
on his own personal knowledge are true, and as to those 
° stated upon information and belief, he believes it to be true. 

HARRY V. BOUIC. 

Sworn to and subscribed before me this 18th day of August 1915 
[ SEAL -] R. OWEN EDMONSTON, Jr./ 

Notary Public, D. C. 

9 Exhibit 1. 

Contract . 

This agreement, made this 24th day of November, in the year 
one thousand nine hundred fourteen, by and between Isaac Tepper 
i ^ Diamond, trading as Tepper and Diamond, of the City 
of Washington, District of Columbia, parties of the first part, here¬ 
inafter designated as “Contractors”, and Harry V. Bouic, of the 
City of Washington, District of Columbia, party of the second part 
hereinafter designated as the “Owner”. 

Witnesseth: that the contractors in consideration of the agree¬ 
ments herein made with the owner, agrees with the owner as fol¬ 
lows : 

Art. I. That the contractors shall furnish all material, labor, tools, 
etc., necessary for the construction and completion of one two-story 
frame dwelling, according to the plans and specifications prepared 
by M. G. Lepley, architect, which drawings and specifications and 
changes thereon, are identified by the signatures of the parties hereto 
and become part of this contract. 

Art. II. It is understood and agreed by and between the parties 
to this agreement that the work included in this contract is to be 
done under the direction of said architect and that he shall decide 
true consideration and meaning of the drawings and specifications. 
It is also agreed between the parties hereto that an- additional 
drawings, explanations or specifications which may be necessary to 
properly prosecute the work to be furnish- by the architect 

10 and the owner shall pay the expense of same! It is further 
understood and agreed by the parties to this agreement that 

all drawings and specifications, at the completion of the work, shall 
be property of the architect. 

Art III. The contractors shall complete the work herein specified 
within three (3) months after the issuing of permit to build. Should 
the contractors be delayed in prosecution of completion of the work 
by any act whatsoever of the owner or architect, or by any other 
cause for which the contractors are not responsible, then the time 
herein specified shall be extended for a period equivalent to the 
time lost by reason of any of the causes above mentioned. 
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Art. IV. It is hereby agreed by the parties to this agreement that 
the price to be paid by the owner to the contractors for work and 
materials shall be Two Thousand Nine Hundred Dollars ($2,- 
900.00), which amount shall \>e paid in current funds by the owner 
to contractors in payments as hereinafter scheduled. 

Schedule of Payment. 


When papers are signed...... $314.00 

When first floor# joists are laid. 300.00 

When second floor* joists are laid. 300.00 

When plastered . 500.00 

When trimmed out. 500.00 


Balance, three days after house is all completed. 

Art. V. Before the final payment is made by the owner to con¬ 
tractors, the contractors will furnish a release of liens to owner 
from labor and material men. The owner shall during the 
11 progress of the work and as soon as notified by contractors, 
maintain insurance on the same against loss by fire in the 
sum of not less than Two Thousand Five Hundred Dollars 
($2,500.00) with the proper building clause attached to insure 
against any loss by contractor- of damage by fire, during construc¬ 
tion. Work herein specified not to l>egin until after trust is placed 
by Building Association. 

Art. VI. Should the owner and contractors fail to agree on any 
matter whatsoever, or should either of them dissent from the de¬ 
cision of the architect, which dissent shall he filed in writing within 
three days of the announcement of such decision then at the re¬ 
quest of either of the parties to this agreement, a board of arbitra¬ 
tion shall be selected, one by the owner and one by the contractors 
and their decision shall he final and binding. Should such hoard 
of arbitration of two not he able to agree, then they shall select a 
third and the majority decision shall be final and binding. Expense 
of such hoard shall 1 k? equally borne by the parties of this agree¬ 
ment. 

The said parties for themselves, heirs and assigns do hereby agree 
to the full performance of the covenants herein contained. 

In witness whereof, the parties to these presents have hereunto 
set their hands and affixed their seals the day and year first herein¬ 
above written. 

TEPPER and DIAMOND, \seal.] 

Bv ISAAC TEPPER. 

* HARRY V. BOUIC. [seal.1 

M. G. LEPLEY. 
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Exhibit 2. 
Affidavit. 


District of Columbia, To wit: 

Louis H. Emmert being by me first duly sworn, on oath de¬ 
poses and says that be bits been engaged in the building business 
for the past 40 years, relative to the construction of houses for dwell¬ 
ing purposes; that he has personally inspected the dwelling house 
referred to in the annexed Bill of Complaint of Harry V i” 
and has read the contract referred to therein a copy of which is 
a ached thereto; that in his opinion the said dwelling has not been 
constructed in accordance with the spirit and meaning, or the letter 
of the said 'ontnict; that the floors in the first and in the second 
^ ,° , fal ! i duelling sag very perceptibly from the walls, out¬ 
side, of the building towards the centre of the building, showing 
piss negligence in the construction of the same; that, in several 
instances the sag is such that when the door to a room is opened 
wide. ,ts outer edge touches the floor, while, when closed, it is some 
distance from the floor; that the said dwelling, in its present con¬ 
dition is not marketable, and should not. have been passed upon by 
anv one having a knowledge of building construction; that the 
defect mentioned extends from the first floor to and including the 
second floor and on to the roof; that the supports under or about 
the centre of these floors are not on a level with the point of support 
at the walls causing the said floors to be unlevel and uneven! and 
that the defect, can not, in his opinion, be remedied without 
Id raising the entire level of the floors where the supports are 
not on the same horizontal plane as that of the point of 
mi ppm t at the walls, and that the said defects are very noticeable 
, e of a layman or any one looking at it. 

LOUIS H. EMMERT. 

lofr*™ t0 an<1 subsc>ribed before me, this 18th day of August 

r sEAL -l JENNIE M SHEFFER, 

m n • • • r Notary Public, D. C. 

My Commission Expires June 20, 1916. 


14 Exhibit 3. 

Affidavit. 

District of Columbia, To wit: 

William Todd, being by me first duly sworn, on oath, deposes and 
savs that he has been engaged in the building business for the past 
d / 2 years, relative to the construction of houses for dwelling pur¬ 
poses; tliat he has personally inspected the dwelling house referred 
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to in the annexed Bill of Complaint of Harry \ . Bouic, and has read 
the contract referred to therein a copy of which is attached thereto; 
that in his opinion the said dwelling has not been constructed in 
accordance with the proper methods for buildings of this character, 
that the floors in the first and in the second stories of said dwelling 
sag very perceptibly from the walls, outside, of the building towards 
the centre of the building, showing gross negligence in the construc¬ 
tion of the same; that in several instances the sag is such that when 
the door to a room is opened, wide, its outer edge touches the floor, 
while, when closed, it is some distance from the floor; that the said 
dwelling, in its present condition is not marketable, and should not 
have been passed upon by any one having a knowledge of building 
construction; that the defect mentioned extends from the first floor 
to and including the second floor, and on to the roof; that the sup¬ 
ports under or about the centre of these floors are not on a level 
with the point of support at the walls, causing the said floors to be 
unlevel and uneven; and that the defect can not, in his 

15 opinion, be remedied without raising the entire level of the 
floors where the supports are not on the same horizontal plane 

as that of the point of support at the walls; and that the said defects 
are very noticeable to the eve of a layman or any one looking at it. 

WILLIAM TODD. 

Sworn to and subscribed before me, this 18th day of August, 1915. 

J. R. YOUNG, Clerk , 

By FRED C. O'CONNELL, 

Ass’t Clerk. 

16 ExniBiT 4. 

New Advertisements. 

Wells, Owens & Wells, Attorneys, No. 1301 II Street N. W., Wash¬ 
ington, D. C. 

Public Sale of Valuable Improved Real Estate in Chevy Chase, Mont¬ 
gomery County, Maryland. 

Pursuant to the power and authority contained in a certain deed 
of mortgage from Harry V. Bouic and Eva R. Bouic, his wife to the 
Hyattsville Building Association, dated November 30, 1914, and 
recorded among the Land Records of Montgomery County, Md., in 
Liber No. *247, folio No. 49, default having occurred under the 
covenants of said mortgage, and the same having been assigned to 
the undersigned for the purpose of foreclosure, the undersigned, as¬ 
signee of said mortgage, will on 

Thursday, the 19th Day 

of August, 1915, 

at 4 o’clock P. M. offer at public sale, on the premises, by public 
auction, to the highest bidder, all the property mentioned and de- 
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p,‘ said mortgage, being Lot No. 87 of Martin’s Third Addi- 

70 I? C f‘o y £ las ?’,P er 1 j at recorded in Plat Book No. 1, folio No. 
o ne °f tlie Land Records of said county. 

p,r~ ls PJ'O.Perty is situated on Bradley Lane, near the Brookeville 

bath 18 lmpr ° Ved by a nk ' e t "'°- stor y and cellar six room and 

Dwelling House, 

17 with hot water heat. 

„„ ,i • , Ter ‘ ns , of Sale: One-third cash, one-third in six months 
one-third in twelve months; or all cash, at the option of the pur¬ 
chaser or purchasers. Arrangements can bo made to pay the bal¬ 
ance of the purchase money on the Building Association i>lan if 
desired. 1 urchase price to l>ear interest from date of sale and p’ay- 

!Tosit tS of%-inn 8e< Ura ‘i° ‘ i‘ e si,t j sfa< tion of tllc undersigned. A di 
purc 1 1 aser or purchascrs." ' C " ^ Pr °' ,erty is knocked down to the 

Come\anting, stamps, etc., at the cost of purchaser or purchasers 

July i 6 .jg C - FRANCIS OWENS, Assignee. ' 

k® Restraining Order. 

Issued August 18, 1915. 

******* 

The Defendants are hereby restrained as prayed in the within- 
mentioned bill until further order, to lie made, if at all after a 

““ 28 " d *>’>“• io am! 

(SgA) ASIILEY M. GOULD, Justice. 

Opinion. 

Filed October 13, 1915. 


The defendants were restrained as prayed in the hill until fnrthpr 
order to be made if at all after a hearing which has been hai foMhe 

ponding suit' ermmmg whether tlle injunction shall be continued 

AcT! 1 ® P ia '" n,t ' executed and delivered to the defendant Building 
Association a mortgage on certain property in the State of Maryland 
o secure the payment of the sum of $2,900 to be advanced from 
time to (line according/)/ as the building to be erected on the prop- 
eity reached certain stages of completion. The plaintiff gave a bond 
on which a surety company was the surety to indemnify the Build 

19 thf klS IOn a v gainst loss b y reason of failure to complete 
19 tlie building or by reason of the filing of mechanics’ liens 

The plaintiff directed the Building Aviation toTm over 
2—2900a 
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to the surety company all payments to be made, specifying the times 
for the respective payments according to the contract with the build¬ 
ers, copy of which contract was in the possession of the Building 
Association. Before the last payment was due the plaintiff found 
that the building was not constructed according to agreement and 
notified the Building Association not to make the last payment 
called for by the contract with the builders, but the notice was ig¬ 
nored and the balance agreed to be loaned with the exception of a 
small amount was paid to the surety company. The beneficial in¬ 
terest in the mortgage is still in the Building Association though the 
mortgage was assigned to the defendant Owens, who, pursuant to the 
power and authority contained in the mortgage, advertised the 
property for sale; whereupon, the plaintiff filed the bill herein and 
obtained a temporary restraining order as stated. The plaintiff asks 
for an accounting and that the sale under the mortgage be per¬ 
manently enjoined. 

The defendants claim that the steps taken in Maryland looking 
to a sale of the property constitute a proceeding in a State court, and 
that the Supreme Court of the District of Columbia being a court 
of the United States is forbidden by Section 205 of the Judicial Code 
to enjoin such proceedings. In United States vs. Baltimore & Ohio 
Railroad Company, 20 App. 1). C. ‘581, 587, the Court says: 

“While granting the supreme court of the District the powers of a 
district and of a circuit court of the United States, since Congress 
possessed the combined powers of a general and of a State govern¬ 
ment over the District of Columbia, Congress had wisely dis- 
20 tributed the powers of this court so as to meet the necessities 
of a Shite judiciary system combined with the necessities of 
a Federal judiciary system, which latter includes the circuit and 
district courts of the United States/’ 

It is apparent from the statement of the Court of Appeals that Sec¬ 
tion 2(35 of the Judicial Code does not limit the powers of the Su¬ 
preme Court of the District of Columbia in a case like the present 
one. even though there were pending a proceeding in the courts of 
Maryland. 

Even in the absence of a statute a SUite court will not ordinarily 
enjoin the prosecution of a suit in another State unless begun subse¬ 
quently to the institution of the suit in the court which is asked to 
issue the injunction. It becomes necessary therefore to determine 
whether there is a proceeding or suit pending in the courts of Mary¬ 
land for the enforcement of the rights of the mortgagee under the 
mortgage in question. 

The mortgage contains a power of sale in case of default by the 
mortgagor. Sales under mortgages like the one in question are 
governed in Maryland by statute (Annotated Code of Maryland, 
Vol. 2, p. 1517. art. 66.). It is provided (Sec. 9) that a clause 
giving a power of sale may be inserted in mortgages and that where 
there are divisible interests the one holding “any such interest who 
shall first institute proceedings to execute such power of sale shall 
thereby acquire exclusive right to sell the mortgage- premises;” that 
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If ! ,1ade ’, the P 01 * 011 authorized to make it “shall 

be tnmvll K T! 1 P c,lalt >' and with such security a.s shall 
91 ti!n P} by ‘ lle J ud S e or a clerk of a court of equity of 

-1 theaty or county in which the mortgage- premises lie* 

v n i i , ^° a ‘ )lc * e by and fulfill any order or decree which 

o. ny °°:! rt ° f in *&on z zti *oflS 

I* KraKL" IC , proceeds ‘hereof; and such bond shall 
ini™ t ! 1 . lndcmmt y to and for the security of all persons 

be subject to r : ; , i 0r,W r 1 r r0,, , erty , 0r the P roc< * ds ‘hereof, and 
and s, h oc t t f other bonds taken in the name of the State 

bonds ” The Jilt llmita,lons and disabilities as such other 

prorides f tbfn io 8 n ° n t0 provide tbat ""less ‘he mortgage 
a^cment , 1 *? be Rlven ’ or in the event that there is no 

rivc lwcn, vdt™noL i't^ r ° ffer ? g ,he same for sale shall 

™SST«:£V“' !p r r . l>nn n ? i j" t »»»y **». 

up at tile .it house Peer „( „,„1 eeimlv ” The ee "‘'ll 

on to provide as follows: - V ' T statute thcn S oes 

confirm or* setaJd^s^d^rie^ 011 Wterested in the P ro Perty and may 

to h^made'bv ft® If f by ‘ he «"»*. a resale may be ordered 
m if • r y 0 Party who made the previous sale or the court, 
may ,f just.ce requ.res it. appoint a. trustee to sell the same 

chase money"fpaM shri ’?ass C ant^tle y bM T* ihe pur ‘ 

• . i • I 1 * ° I,IU1 P asp an the title which the mortn-no-nr hot! 

mortgage B " Bed premise * at the time of the recording of the 

12. Upon a sale of such mortgaged premises anv person claim- 
mg nn interest in the equity of redemption may apply to the 
22 court confirming the sale to have the Lplus of thTpro^eSs 
?} e ’ a ^ er Payment to the mortgagee of his claim and ex 

same person the court confirming the sale shall, in its order of ratifi 

the pa'vme P nTof rthr^ ‘l° r0nVey the propertv *» the purchaser on 
tJfJ J* i n I • purchase money; provided, however that said 
isteo shall not give a bond unless the court shall deem it necessary 
and prescribe the same in the decree ” necessary 

n sVL W f lker J S- C T key - 3 . 8 Md - 75 • it is held that the agreement for 
a sale of mortgaged premises is substituted for a deeref sale in 

regu ar proceedings to foreclose and that “general chancery juris- 
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diction is invoked and brought into active exercise” by the provision 
that all sales shall be reported under oath to the court having chan¬ 
cery jurisdiction where the sale is made. In Ilanover Fire Insur¬ 
ance Company vs. Brown, 77 Md., 64, 71, referring to a sale under a 
power given in a mortgage the Court said: ‘‘The proceeding in this 
case was not a decree ot any kind, hut an advertisement and sale 
under a power contained in a mortgage. To he sure, the sale under 
such power was as effective as a sale under a decree of a court of 
equity, and so would he any other sale lawfully made.” Miller in 
his Equity Procedure, Section 452, speaking of sales under the statute 
says: “The proceeding is wholly ex parte and without process and 
does not constitute a suit.” 

In Albert vs. Hamilton, 76 Md. 304, 307, the court states: 


“The court, sitting in equity, had jurisdiction of the ques- 
23 tions arising under the proceedings to enforce the mortgage. 

By the Code, Art. 66 , sec. 9, it is enacted that it should have 
full power to hear and determine any objections against the sale of 
the land which might he filed by any person interested in the prop¬ 
erty. and that it might confirm or set aside the sale 5 and by the 
eleventh section it is provided that when the sale is confirmed by 
the court, it shall pass all title which the mortgagors had at the time 
of the recording of the mortgage. I ntil the sale is reported by the 
mortgagee all the procedings are ex parte; but when the report is 
made, an opportunity is afforded to all parties interested to make 
their objections to the sale. 


This construction of the statute by the court bears out the statement 
made bv Miller above quoted. 

Annexed to an affidavit filed in opposition to the motion to con¬ 
tinue the injunction there is a transcript of “Docket Entries in the 
Circuit Court for Montgomery County. Maryland.” No provision 
of the statute of Maryland is pointed out which provides that the 
filing of a bond as required by Section 7 of Article 66 authorizes the 
docketing of the matter as a suit in equity and the decisions al>ove 
referred to are by implication to the contrary; moreover, it is suffi¬ 
cient that the lx>nd shall be filed on the day of the sale provided it is 
filed before the sale actuallv takes place. Ilubbard vs. Jarrell, 23 
Md. 83. 

In American Association vs. Hurst, 59 Fed. "Rep. 1, the person giv¬ 
ing the “sale bond” was held to have made himself in substance a 
party to a suit pending. That this is so seems clear from the state¬ 
ment of Judge Taft at page 3. as follows: “It has been held in a num¬ 
ber of cases that a purchaser at a judicial sale becomes a quasi party 
and that where credit is given to him under an order of a court of 
equity the court retains jurisdiction to compel payment by 
24 him of the residue through attachment or by resale of the 
property.” (Citing Cases) “The statutory provision which 
we are considering merely gives another remedy by which the court 
is required to secure to the parties in the case before it, payment of 
the purchase price paid at the sale had and confirmed by its decree.” 

It seems therefore that the plaintiff does not ask that a proceeding 
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present suT ° f Maryland IjC stayed l ,endin g fin al hearing in the 

pro^dK°?ollL ArtiCle 66 ° f the C ° de of La "' s of Maryland it is 

ingl N a°fter j "nv t'le Sl of l1 ! ' ,e t l;ran ' cd to any sale or any proceed- 
7 1 a,1 > . sale °i mortgaged premises under this article nnW 
H o party praying such injunction shall Ik- ate a arty to the d^d 
no ,gage virtue of which the property ^Id ^r XrcVfortdJ 
.'hall have been mortgage.!, or shall claim under such party » ri*h? 

the'ti'iic of r T 1 ’ l "° r !" af ' rod l ,roill *ses derived and accrmng after 
oath allege Zo , !" R “or unless such party shallon 

been fully paid or ih". " ' e ,t . an< 1 ad interest due thereon has 

of which' he s i.,11 ttate* W '1"'" ° * m * < e i f °, r interest > Hie amount 

xx ys&zsnz* .. - ***«* 

J^Z?. w - ‘/‘fi'/fif’ 38 Md. 1 l,.i t is stated that this section of 

The court su.rge ts tn'° ' °f U,e Kencral P rin eiples of equity, 
ne court suggests that it is not competent for the lemslatm-P L 

hunt the powers of courts of equity in the exercise of their oririnM 

tion^noted'• fU VIC ', V ,° f , tl,at decl . sion and of the provision of the™ 
hon quoted in regard to the granting of an injunction upon an idle-a- 

05 that !’ ilrt of tI,e mortgage debt has not been paid it seems 

-> hely that a court of equity in Maryland under the facte of 
the present case would feel itself warranted in issuing an in- 
junction staging a sale of the property here in question A 7*onrf pf 

deed of trust "when lnte rt e . ro to prevent a sale under a mortgage or 
VS. Out ted 1 1 i ck. 14 Peters^ IT" '° d ° S °' Bank of Metropolis 
The statute of Maryland above referred to in regard to sales under 

of 11,0^1^".ITrOe'Toe' rlrort^e.’‘'‘'/li,W.ard°vs. JarreTr^^Md 
broi^l if\n * Marvin n d!' ^011011?^ Dredging* Co.^vs. Mortorg^S A ppf 

over H.eB ,”win.r , w m!y t - q,,eS< T'.' a \‘° " ,e >! lrisd >etion of the court 

nofSSit^ni^ T '-' fi ^rofa n nrn e e ft „a^. e fi 

thaT h t e he nJ „ , lriniil? f , ,1 I c ? ntinu « 1 final hearing on condition 
. e P win tilt pay all taxes in arrears, and also reimhiiTSP thp 

mortgagee or fire insurance premiums paid by it Counsel will Kp 

itSKS SS&*—* d “ - -W 

By the Court: 

WALTER I. McCOY, Justice. 



HYATTSVILLE BUILDING ASSOCIATION, AC., ET AL. VS. 

Order Granting Preliminary Injunction. 

Filed Octol>er 23, 1915. 


This dav this cause came on for hearing upon the application of 
tiie plaintiff to continue the restraining order herein heretofore is¬ 
sued. and for a preliminary injunction as prayed in the bill. 

And the Court being fully advised in the premises doth hereby 
order, adjudge and decree, that the defendants be and they are hereby 
enjoined and restrained as prayed in the bill until final hearing or 
the further order of court in the premises; 

Provided, however, that the plaintiff within one week from the 
entry hereof pay the taxes (and penalty, if any) upon the said mort¬ 
gaged premises, and also within said time pay to said Hyattsville 
Building Association Twelve Dollars for current premiums for in¬ 
surance on said property, and in default of either such payment that 
the injunction herein issued shall stand dissolved and \acated. To 
which granting of the said injunction the defendants severally except 
and in open court- give notice of appeal ami the Court fixes the amount 
of the bond for costs at One hundred Dollars, or Fifty Dollars cash 
to Ik? deposited with the Clerk in lieu thereof. 

By the Court: 

WALTER I. McCOY, Justice. 

Dated October 23rd, 1915. 

27 Order A llowing Special A ppeal. 

Filed November 6, 1915. 

Court of Appeals of the District of Columbia, Octol>er Term, 1915. 

No. 449, Original Docket. 

Equity. No. 33681. 

Hyattsville Building Association of Hyattsville, Maryland, 

and C. Francis Owens, Petitioners, 

vs. 

Harry V. Bouic. 

On consideration of the petition filed herein, praying the allow¬ 
ance of a special apical from the interlocutory decree of the Supreme 
Court of the District of Columbia of the 23rd day of Octol)er, A. D. 
1915, granting a preliminary injunction, It is by the Court this day 

ordered that said appeal l>e, and the same is hereby, allowed. 

Per Mr. CHIEF JUSTICE, 

November 5, 1915. 

A true Copy. 

Test * 

[seal.1 HARRY W. HODGES, 

* Clerk of the Court of Appeals 

of the District of Columbia. 


1 
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^ Assignment of Errors. 

Filed November 6, 1915. 

In the Supreme Court of the District of Columbia. 

No. 33681. 

Harry V. Bouic, Plaintiff, 

YATTSVILLE ButLDIKG ASSOCIATION OF HyATTSVILLE, MARYLAND 

et al., Defendants. ' 

error:" ^ defendanbj and the following assignments of 

'”t?J t0 di -°lve the in- 
appear upmi original pages 1 and 3 of the Bill of Exceptions ™ “ g 

the restraining order and in - 

a..d ,,re ! iminai 7 in j u . nttio, > ordered 

Court entered on that d^ ’ ’“ fr °' n tlle order of the 

c. A. M. WELLS, 

T. MORRIS WAMPLER 
DANIEL THEW WRIGHT, 

Attorneys for Defendants. 
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Designation of Record. 
Filed November 6, 1915. 


fo£ C ! e iipt P or Prepare a tra,1SCn f ,t of Retor d ^ Appeal as 

1. Bill and attached exhibits. 

2 . Restraining order issued August 18th. 

d. Opinion of Court filed October 13th, 1915. 

. Order granting preliminary injunction October 23rd 

6.' This oSr Wmg ' ° f Excei:,tlons and statement of Evidence. 

C. A. M. WELLS, 

T. MORRIS WAMPLER 
DANIEL THEW WRIGHT, 

Attorneys for Defendants. 

Copy received November 6th, 1915. 

W. GWYNN GARDINER 

M. C., 

Attorney for Plaintiff. 
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Order Allowing Bill of Exceptions, etc. 


Filed November 8, 1915. 

******* 

Now comes the defendants and present to the Court in duplicate 
their Bill of Exceptions and Statement of Evidence, and pray that 
the same may he allowed, signed, sealed filed and made a part of 
the record, which is accordingly done this 8th day of November, 
1915. 

WALTER I. McCOY, Justice. 


30 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
29, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. oobSl in Equity, wheiein Harry 
V. Bouic is Plaintiff and Hyattsville Building Association, a cor¬ 
poration and C. Francis Owens, Assignee are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 15th day of November, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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In the Supreme Court of the District ol Columbia. 

No. 33681. 


Harry V. Bouic, Plaintiff, 

vs. 

Hyattsville Building Association of Hvattsmlle, Mar\land, 

et al., Defendants. 

Bill of Exceptions. 

Be it remembered, that on the 18th day of August 1915 in the 
above entitled cause a restraining order was issued herein as follows: 

“The defendant hereby restrained as prayed in the within-men¬ 
tioned bill, until further order, to be made, if at all, after a hear¬ 
ing, which is fixed for the 26 day of Aug. 1915 at 10 A. M. of 
which take notice. 

By the Court. ASHLEY M. GOULD, Justice." 
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‘ , 1 , Upo “ a ' ld aftcr thc «% of August 1915, the said 
matter a as for good cause,_ continued from time to time until the 

hearing and^ ^'' J1 °’ at " hkh Un,e said matter came on for 

The following, amongst other things, transpired: 
i, ^ardiner appearing as counsel for plaintiff; 

'' nglit as counsel for the defendants. 

followingoccurrell: Ving n ° thing by way of evidence, the 

Mr M right: In view of the record T take it that 1 may safely 

rnf!°’ f ° r 110 P ur l >o s0 of having it.appear in the record for future 
reference, that nothing has lieen formally offered this morning by 
way of evidence on behalf of thc plaintiff up to this point, and 
therefore I now move on behalf of the defendant Owens, that the 
injunction he dissolved for failure of the plaintiff to bring 
61 forward any evidence before your Honor which justifies its 
continuance. 

The Court. I understand that the plaintiff presents for the con- 
sideiation ol the Court all the papers on Hie. 

Mr. Gardiner: That is correct, vour Honor. 

Mr. M right: That he has not done. I certainly am at a loss to 
know what to do unless I know what T must meet by way of evi¬ 
dence. If he presents one paper and offers it in evidence, then I 
know I will have to combat that. Tf he presents another, I know 
I wdl have to meet that The mere fact that affidavits are on the 

\ifnr! r / ' *5 T seltle<1 ’ <loes not l)rin £ «iem in evidence 
befoie the Couit, and I do not want your Honor to he laboring 

under the impression that 1 concede that, l>ecause I do not 
Mr Gardiner: If the Court plea.se, the things here to hecon- 
sideied l>\ the ( ourt is the record, the pleadings and the affidavits 
on a preliminary hearing. 

Mr. M right: That is exactly thc question 1 want to raise Mv 
earned adversary says they do constitute the record, and T am 
o a different opinion, and I want it distinctly understood that I 
am making the point now, that these affidavits and these pleadings 
cannot he considered by your Honor unless they are offered this 
morning as evidence, and T want a record of it. 

The Court: I do not think it needs any formal offer of evidence. 
Mr. \\ nght: Is it possible that I may not know whether mv 

begins? adv6rSary has any evidonce to offer, before the argument 

The Court: That has been iterated and reiterated. He is moving 
on the papers in the case, all of them. I understand you have filed 
certain papers today. 

Mr. Wright: T have filed that (indicating), but that does not 
bring it to the attention of the Court. I make that dis- 
,! > tinet point. 5 our Honor does not regard them, and they 
"ill not be regarded here by the Court as evidence, unless 
they are offered. There is no doubt about that. 

The Court: T have very serious doubt about that on a motion. 

Mr. Gardiner: I do not offer anything 

3—2900a 
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U Mr® WriSit: 1 And' your'll 0110 ™permits me the exception? 

The Court: Yes. tx> do what I think 

Mr. Wright: That gr"»' . ’ e Z^fe lm^e before your Honor 

is necessary to bring the a a _ j n evidence. T there¬ 

for consideration; and th. • , - t of the defendant Owens filed 
fore otter m evideiKe ‘ ‘ . ^distance whereof (with the 

today, September 24; (a “{^““arkcl Exhibit “A” 

exhil.it thereto attached) *• ‘ le a , if specifically incorporated 
and made a part he - \ueust 26, sworn to by Mr. 

herein); I offe ^he answer ^ attache d thereto, 

White, as an affidaut. g « (with the exhit.it- thereto at- 

(a copy of the substance 0 ,:.:. « 15 >> an a made a part 

taclied) is hereto hemn); and I offer 

hereof tlio same as if -1 * v t 2 (j and sworn to by him. as 

the answer of Mr. °' ve " s l ^ |i in( . e whereof is hereto attached, 
an affidavit, (a copy of theMlrtogce as if s P cv 

marked Exh.V.it ' C’ and made a part ne ^ of Mr 

« SjEVSSSvftt • r*«• — “ 
« ssrsSio'fc 0. .... 

offered by either party. severally, through their counsel, 

and present to the court ‘th^^!n.e*'rnav‘ t^'rovih^aUo’vcd, 

VW° mf’ M " ** 

done this 8th day of November M{ce 


ExniBiT “A.” 

3d 

nu» of a. «« •J«- 1 SS ,A 0m KW S * p 

c. ft»«* Ow.n, *"»«»* J* 

that the loan f f W J entered into in the District of 

eintion referred to 'n th ® 1 R that he wa , employed by 

Columbia, as stated in • ^ „ ent t o negotiate the loan, 

the Plaintiff as his. ? 0 ifuntitl .. a ^ a lication for 

that he as such, submitted R f v.uilding association at 

“ HjSKK »«* — 


harry v. bouic. 29 

to?n Tit! um re pil 'T" 1 "l 10 " V such Board and the loan referred 
£id prior to thf er ° Rrante<1 by the Board. At the tin " of 

in the Circuit otmttA ° f th A s act,on > t,lcre was pending 

iic tlv u i t l f r° nt , K T ery Countv - Maryland a proceed" 

“Equity. No. 3104. 

In the Matter of the Mortgage from Harry V. Bouic and Eva R 

Bouic 

ITvattsville Building Association .^Wigned to C. Francis Owens for 

the Purpose of Koreclosure. * * 

of^S^rV^ 't is , a m0mbcr of "ic Bar of the State 

and inhetdd On-n rctS‘h T ^ ^ Co,,rt8 (l >ereof. 

a, fsctiu '-in uit court for Montgomery Countv tint i, a 

on f 1111 , lar Wlt ^ the law of Maryland upon the subject of tin 
36 foreclosure of morses and of the judicial niweeding 

proceeding in the said rSiv.nif \ ! n ^ ase "“bout judicial 

& fcSSJrJ&JBsSs? «» SUStfft 


Equity. No. 3164. 


July 15, 1915. 


In the Matter of the Mortgage from Harry V. Bouic and Eva R 

Bouic 

Ilyattsvillc Building Association, Aligned to C. Francis Owens for 

the Purpose of Foreclosure.” 

Line to docket suit. 

Original mortgage and Attorney’s bond 
of the* LanT Records!* 1 in J ‘ L ‘ B ‘ No - 1 folio 489 one 

fZ!r d0 ^ °{ Mor ‘fi“«e Recorded Liber 247 folio 49 

zB 
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Iii testimony whereof I hereunto subscribe my name and affix the 
Seal of the Circuit Court for Montgomery County, this 14th day 
of September A. D. 1915. 

[seal.] PRESTON B. RAY, 

Clerk of the Circuit Court for Montgomery County. 

Duly certified under Act of Congress. 

(Copy of the duly authenticated transcript attached to the affida¬ 
vit of C. Francis Owens, filed September 24, 1915.) 


38 Exhibit “B.” 

Substance of the Affidavit Filed on Avgust 26 and Sworn to by Mr. 

White as an Answer. 

On the 13th day of November 1914 the Board of Directors of the 
ITyattsville Building Association at their regular meeting, held in 
the town of ITyattsville, Maryland, granted a loan of Twenty-nine 
Hundred (2900.) Dollars to Alice Bunce Allen. Said Allen trans¬ 
ferred said loan to the plaintiff, Bouic, and on the 30th day of No¬ 
vember. Bouic and his wife mortgaged the said property to the 
ITyattsville Building Association to secure said loan of Twenty- 
nine Hundred (2900.) Dollars, a copy of said mortgage being at¬ 
tached hereto and marked Exhibit “X”. A copy of an alleged con¬ 
tract between Bouic and Tepper and Diamond was delivered to said 
building association bv the Illinois Surety Company, but neither 
affiant nor said building association is able to say whether or not it 
is in fact a copy of the contract 1 between the said Bouic and Pepper 
and Diamond for the construction of the said dwelling, as the alleged 
copy does not purport to have been signed. 

The plaintiff Bouic and the Illinois Surety Company, as his 
surety, entered into a bond to the said building association to keep it 
harmless and indemnify it against all costs, losses or damages it 
might l>e put to. suffer or incur by reason of said Bouic’s non-com¬ 
pletion of said dwelling on said property, in accordance with con¬ 
tract. plans and specifications entered into between said Bouic and 
Tepper and Diamond, or by reason of any mechanic’s lien or liens 
that may be asserted against said property, as will more fully appear 
from a copy of said bond attached hereto and made a part hereof 
and marked Exhibit “Y’\ 

Affiant further says that since said mortgage was executed 

39 and said loan made, that no dues, interest or premium what¬ 
soever have been paid as required by said mortgage; that 

the property described therein was not insured in any respect by the 
said Bouic. or any one on his behalf, that the taxes on said real 
estate have not been paid and that the real estate has been sold by the 
State of Maryland for the non-payment of said taxes. That the ap¬ 
plication for said loan was made at the defendant’s office in Hvatts- 
ville, Maryland, that the loan was granted and made in Maryland, 
and that the real estate securing said loan under the mortgage is 
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situated in Maryland. That said Bouic is a member of the defend- 

ofsSnr’^ 1 ,'^ S f i ', 1 | lo " n , was made under tlie provisions 
land. ' ” 13 ’ A tK ' e 23 oi 1,10 Code of laws of the State of Mary- 

sai^remii'ml'lf i' 1 ?^ C °!" pnny ’ beforo exet> uting the bond afore- 

datim . v .l to / xee 1 ut , e an order said building asso¬ 

ciation to 1 >a\ the proceeds of such loan to said surety company and 

fn„n • Vi J tlie sai(1 property was advertised for sale for de- 

suinnee h,™* x> Y onan . t ' s of «“ id mortgage, towit, non-payment of in- 
surante, taxes, dues, interest and premiums. 

dwelling was S< e,lti U t ld,ng .T° ciation '} ever a greed to see that the 
was erected on said property in accordance with any con- 

bus nc ^; , ,'° nS - thnt . SUel '. is no * in «">’ manner its duty or 
f , ’ ,llat d always requires the applicant for a loan to rive bond 

!,t! rTi"s done in this case; that but for theTveSon 

ti'lf ,,° ( r latnt : of ? a , rt of tbe ,oan ar| d the inattention of said plain¬ 
tiff t° (he matter of the erection of said dwelling, same would now be 

l istfo d nfl 0 '' 6 IIUn ; , r 1 O00.) Hollars ivas and is retain™ be 
>■: dpfendiint to insure the completion of this dwelling- that the 

DlX^of^™! n-° nt ™ e ‘ 0rS a bond t0 him the com! 
JO •?. °. f tbe dwelling, in accordance with the contract and 

40 specifications with which bond said building association had 

plaintiff to^ee^hni ♦ sald bmldm g association did not agree with 
mot™ ™ ( h at the .swelling was erected in accordance with any 
on ract or specification; that if the building is not constructed in a 
workmanlike manner, it is owing to the inattention of s rid Bouic 

b\ this defendant' f h T by , him ° f part of tbe loan intended 
in tins defendant to be applied in the construction of said dwelling. 
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Exhibit “X” Attached to Affidavit of R. E. White. 


This Mortgage Made this thirtieth dav of November in tbe venr 
one thousand nine hundred and fourteen by Harry V Bouic and 

n W, !° ° f Washington, D. C. Mortgagor and the 
IT.vatt-Mlie building Association, of Ilyattsville, Maryland a duly 
incorporated body corporate, Mortgagee. Witnessed,- J ’ y 

p re ?V. Ihe said Harry lb Bouic being member of the Hvatts- 

the e extent of 29 sh!ref '°nd ° f II ' ) att “ vi11 ?’ Maryland, aforesaid, to 
. Y xr ^. nt ot shares, and as such member participating and «W- 

in£ in tlie profits of said l*>dy corporate, lias received therefrom an 

advance or loan of Twenty-nine Hundred ($2900.) Dollars on 29 

shares, of stock held and owned hv the said Harry V Bouic in -1 

own njrht. hems the par value of the same; and 

W hercas it was and is a condition precedent to said loan as here¬ 
to oie re erred to being made that the repayment thereof with pre- 
i iuni uitere^t and fines as hereinafter mentioned, and the perform¬ 
ance of all the conditions and covenants herein contained, should be 
. ecured bv agood and effectual mortgage on the property hereinafter 
described, wherefore this mortgage is executed. } after 
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Now this Mortgage Witnesseth, That in consideration of the prem¬ 
ises and One Dollar, the said Harry V. Bouic and Eva R. Bouic do 
grant and convey unto the Ilyattsville Building Association, o 
Hyattsville, Maryland, the body corporate aforesaid, and its succesr 
sors and assigns, the following described land and premises, situate 
in Montgomery County, State of Maryland, known and distin¬ 
guished as Lot No. Eighty-seven (87) in Martin s Third Addition to 
Chevy Chase per plat recorded in Plat Book No. 1, bolio No. *0 one 
of the Land Records of said County. 

42 Together with the improvements thereon, and all the 

rights, roads, ways, waters, privileges, appurtenances, and ad¬ 
vantages to the same belonging or in any wise appertaining. 

To Have and to Hold the same, with the improvements and ap¬ 
purtenances aforesaid unto the said body corporate and its assigns 

and successors in fee simple. . .. . 

Provided, That if the said Harry V. Bouic shall make all the 
payments and perform all the covenants herein on his part to be 
made and performed, then this mortgage shall l>e void. 

And the said Harry V. Bouic for himself heirs, exe<*utors admin¬ 
istrators and assigns, herebv covenant with the llyattsville Building 
Association, of llyattsville, Maryland, aforesaid, and its successors 
and assigns, to pay and perform as follows, that is to say: lo pay to 
the said Mortgagee or its successors and assigns, as dues, the sum of 
eighty cents per share on each and every share of stm*k so loaned 
upon monthly, on or l>efore the second Tuesday of each and e\ery 
month, and as a premium, the sum of twenty cents per share on each 
and every share of stock so loaned upon, monthly, on or before the 
second Tuesday of each and every month, and interest on said 
advance at the’rate of 50 cents per share monthly, on or before the 
said second Tuesday of each month; to pay all such fines as may by 
the said Association, body corporate, in conformity with its Articles 
of Association and By-Laws, be imposed upon him for any default 
made in the payment of said monthly dues, premium and intei est, 
to keep the improvements on said property insured from loss by fire, 
for the benefit of said body corporate, to the amount of at least 
Twenty-nine Hundred Dollars ($2900.); to pay all taxes for which 
the property herebv mortgaged may be or become liable, when de- 
mandable, and to obey the Articles of Association and By-Laws of 
said Association now in force or hereafter to l>e adopted. All of 
which payments and covenants shall continue in full force until the 
whole amount of said loan, premium, interest, fines, and all amounts 
paid for insurance and taxes shall by the payments made by the said 
Harry V. Bouic and dividends allowed by said Association be paid 

in full. . U11 

But in case the said Harry V. Bouic, Ins heirs or assigns shall 

make default and fail to pay’the dues, premium, interest and fines, 
or either or any of them, for the space of six months, or shall be in 
arrears to an amount equal to the sum of the dues, interest, pre¬ 
mium and fines for six months, or shall fail to perform any one or 
more of the covenants herein contained, then the whole mortgage debt 
hereby secured shall become due and demandable; and these presents 



harry V. BOUIC. 
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are hereby declared to be made in trust, and the said Mortgagee or its 
successors and assigns, or C. A. M. Wells as Attorney oT Agent t 

d arL iJr,r 1 ' V au . thori7 ' ed an,t empowered to sell all the property 
40 e mor tgaged, or so much thereof as may l>e necessary, 

43 for cash or upon such terms ns may he prescribed by the party 

chasers hh ln ifei 'of h ‘"‘1 C -° nvey thesame *> t,le purchaser or P pul 

first g.v.ng at least twenty days’ notice in some newspaper puldS 

2 .'"'!;; a "V he pr ° Ceed f such sale to 

aj pi\, first, to the cost and expenses thereof, including five oer 

cent, commissions to the party making the sale* secondly to all 

moneys owing hereunder, whether the same shall have then matured 

n&STjM | n | aC< ' 0Un f ,0 1,6 h - v the Secretary of said 
Asmk lation and the balance, if any, to be paid to the said Harry V 

Ron c or whoever may be entitled thereto. And it is agreed that 

Witne’" 1 ,C | ma i e th , C sal , d Mortgagor shall possess said property 
Hitness the hand and seal of the said Mortgagor. ' V ‘ 


Test: 


HARRY V. BOUIC. [ seal.] 
KVA R. BOUIC. [seal.] 


E. B. SHAVER. 

District of Columbia, To xvit; 

I Hereby Certify That on this 30th day of November in the year 

Notai'rito\"t 7 n and f dre | < l aDd - ( ollrteen l,clorc ">« the subscriber, a 
iv>t,u\ 1 ub ic 111 and for the said —, persona y appeared Ilarrv V 

Bou.c and Eva R. Bouic his wife (the witbii,-n!uned Mortoaaort 

and acknowledged the foregoing mortgage to be their act And at 

the >ame tune personally appeared before me R. E. White Secretary 

of the Ilyattsville Building Association, of Hyattsville Maryland 

(the within-named body corporate and Mortgagee); and’made oath 

in due form of law that the consideration in the foregoin<> mortgage 

LmTll A'liaL a \tT in set , f0rth ’ and ««"> •nKithTnS 

1 rm ot law that the Mortgagee has not required the Mortoaeors 
their agent or attorney, or any person for the Mortgagor- to pay the 
tax levied upon the interest covenanted to lie paid in advance' nor 
will it require any tax levied thereon to be paid by the MortoaVor 
or any person for them, during the existence of this mortgage^ g ’ 
^VYitncss m y hand llnfl official seal this 30th day of November, 

[notary seal.] E. B. SHAVER, 

Notary Public, D. C. 

44 t> f? n . <, . orsed: l Mortgage. Harry V. Bouic and Eva R 
. , f Rol 3f hl V vlfe to The Hyattsville Building Association rZ 

ceived for Record _ !9—, and Recorded in Liber - Folio - 

Clerk of^he'circtot'court ~ ~ 
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HYATTSVILLE BUILDING ASSOCIATION, <fcC., ET AL. VS. 


45 Exhibit “Y” Attached to Affidavit of R. E. White. 

Know till Men by These Presents that Harry V. Bouic, Principal, 
and the Illinois Surety Company of Chicago, Ill., Surety, are held 
and firmly bound unto the Hyattsville Building Association, ot 
Hvattsville, Prince George’s County, Maryland, a body corporate 
under the laws of Maryland, in the full and just sum of Twenty-nine 
Hundred ($2,900.00) Dollars, in current money of the United States 
of America, to be paid to the said Hyattsville Building Association, 
it< successors or assigns, to which payment, well and truly to be made 
and done, we bind ourselves and each of us, our and each of our 
heirs, executors and administrators, successors or assigns, jointly 

and severally, firmly by these presents. 

Sealed with our seals and dated this 30th day of No\ember, in the 

year nineteen hundred and fourteen. 

“ Whereas the said Ilarrv V. Bouic and the Illinois Surety Com- 
panv are about to guarantee the said Hyattsville Building Association 
the "construction and completion within six months from the date 
hereof of a building and dwelling in accordance with and to the 
value of the price submitted in the application signed Nov. 4th, 1314, 
and on which a loan of $2,900.00 was granted to a certain Alice 
Bunce Allen and assigned to Harry Y. Bouic, and in accordance with 
contract, plans and specifications made and entered into hdwccn said 
applicant mortgagor and Isaac Topper and Israel Diamonn. trancing 
as Topper A Diamond, as well as against loss by reason ot mechanics 
liens or claims, under article 03 of the code of Public General Laws 
of Maryland entitled “Mechanics’ Liens” or under any other act or 
law being made or asserted against that certain piece or parcel of 
land situate and lying in Montgomery County. in the State nt Mary¬ 
land. known as Lot No. Eighty-seven (8<) in Martin s Hurd Addi¬ 
tion to Chevy Chase, per plat recorded in Plat Book No. 1, Folio No. 
70. one of tile Land Records of said County, or against the buildings 

and improvements thereon. _ ... . 0 . 

And Whereas the said Harry V. Bouic and the Illinois Surety 
Company have agreed and do hereby agree to indemnify and save 
harmless the said Ilvattsville Building Association, its successors and 
assign® against anv and all loss, damage, costs and expenses, which 
K ’it may hereafter suffer, incur, be put to. pay or lav out by 
46 reason of anv such claims or liens, and non-completion of the 
dwelling aforesaid, and have further agreed and do hereby 
agree to pay and discharge forthwith each and every such claim or 
claims lien or liens, which shall he filed or asserted against the here¬ 
inbefore mentioned real estate, and which shall be judicially and 
finally determined to be a lien or liens on said real estate or any part- 

V 

the No°w the condition of this Bond is such that, if the said Harry V. 
Bouic and the Illinois Surety Company their heirs executors, ad¬ 
ministrators, successors, or assigns, shall perform then- aforesaid 
agreement, and shall build, and complete said dwelling in accord¬ 
ance with said plans and to the value submitted in application signed 





HARRY V. BOUIC. 


25 


by the said Alice Bunce Allen and assigned to Uarrv V Bouic and 

the'Li'd Hv3u «*. **.™" "id 'iSiU 

costs loss and damages it may be put to suffer or ncuTb~on o 
hVmav'r' tr 1 ', aDd ~ <* f -y "shames' lienTiien 

!£m vSs jKrK. 1 * "“ Ilvoid ' otl ” *» »'»» 

Signed, sealed and delivered in the presence of_ 

[seal.] 
[seal.] 
[seal.] 
[seal.] 
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Exhibit “C.” 


Substance of the Affidavit of C. Francis Owens, Filed August 26 as an 

A nswer. 

lhan o' S ” 0t counsel > ? r of counsel for said building association • 

SHF -3—" fesdbs's 

LZnS «id SrttSffiS* Alkn ' " h ° 

Affiant denies that he advised the said Bouic that he (Bouic) 
Nould not he called upon by said association to pav any money until 
the dwelling was completed; affiant is not connected with said bmdd- 
mg asMH iatmn in any other capacity than as a stockholder. 

Affiant was asked by C. A. M. Wells, attorney for the Hvattsville 
uil ing Association (affiant being a partner of the said Wells in 
the general practice of the law but not interested or connected with 
the business of the said building association) to foreclose the mort¬ 
gage on the Bouic property for default in the payment of insurance 
taxes and dues, and said property was advertised for sale at public 
auction at four o clock P. M., August 19, 1915. ^ 
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Exhibit “D.” 


Substance of the Affidavit of R. E. White, Filed September 15, 1915 

if R ;. E A ll ' te .^l ng first d ! l, y sw °rn, says that he is Secretary of the 
Hyatteville Building Association of Hyattsville, Maryland • that the 
office of said association is in Hyattsville, Marylandthat ’its Board 
of Directors has never held a meeting outside of the State of Mary¬ 
land, the association has never made a loan upon any prop¬ 
erty or real estate situated outside of the State of Maryland 
said association does „ 0 t now and did not at the time of the 
institution of this action, exercise in the District of Columbia any of 
the functions for which it was created and organized, except to “Let 
debts dnejimUwing to it; that it does not now and didLot at the 








IIYATTSVILLE BLDG. ASSOC., AC., ET AL. VS. HARRY V. BOUIC. 


time of the institution of this action, receive any dues or payments 
whatsoever in the District of Columhia from its investigating stoek- 
holders; that it does not now and did not at the time of the institu¬ 
tion of this action do any business in the District of Columbia, except 
to collect therein from certain of its stockholders, who had borrowed 
money from it and were thereby indebted to it, payment of the debts 
due to it from them. 

40 | Endorsed: | Equity, 33681. Harry V. Bouic, Pl’ff, vs. 

Ilyattsville Building Association et ah. I^ef ts. Bill of Ex¬ 
ceptions ami Statement of Evidence. O. K. fc&fi^*Jd<W-Wfight. 
C 1 . A. M. Wells, T. M. Wampler. Daniel Thew Wright. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2900. I lyattsville Building Association, Ac., et ah, appellants, vs. 
Harry V. Bouic. Court of Appeals, District of Columbia. Filed 
Nov. *18, 1915. Henry W. Hodges, Clerk. 
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Equity. No. 33681. 

Harry V. Bouic, Plaintiff, 

VS 

Hyattsville Building Association e t al., Defendants. 

JSSHfig, ZftSti&r* »« rn m 







Second That the defendant corporation is a corporation organized 
under the laws of the State of Maryland, hut having its principal 
place of business at 1301 II Street, N. W in the City of \\ adnngton, 
District of Columbia, and is sued as such. That the defendant C. 
Francis Owens is a resident of the State of Maryland. 

Third. That heretofore to wit some time prior to the third day ol 
November 1914, your petitioner applied to the defendant building 
association at its 'office in the City of Washington, District o Co¬ 
lumbia, for a building loan, for the puroose of erectmg a lmdding 
on lot numbered eighty seven (87) on Martins Third Addition to 
Chevy Chase, being on Bradley Land, in Montgomery County, Mary¬ 
land.' said building loan being for the purpose of constructing a 
building on said property, advising the defeiu ant, Owens, with 
whom the negotiations were with most part had, that he desired the 
loan in the name of Alice Bunce Allen, in whom plaintiff expected 
to procure the loan, although stating to the association through said 
Owen that petitioner was the real owner of said property, said infor¬ 
mation beine conveyed to the defendant Building Association by 
ymir°petitioner at his first interview with them with relation to the 
orocurinir of said loan from said association hv your petitioner, and 
petitioner says that before the said mortgage was signed or any of 
the papers with relation to the mortgage were signed so far as your 
petitioner’s information serves him, lie advised the association that 
he had token the property in his own name, and that he would take 
the loan in his own name instead of in the name of the said Allen as 

originally suggested by him. _ . 

Fourth. And petitioner further avers and says that thereafter he 

was advised hv the said association that the loan had been granted 
him on said property in the sum of twenty nine hundred dollars 
/$•> 900 00) to construct a building on said property in accordance 
with the plans and specifications which had l*en prepared by the 
architect of vour petitioner, and which had been previously delivered 
to the building association by your petitioner for their consideration, 
in considering the merits of said loan, said plans and specifications 
and the contract between the builders and your petitioner, which 
was also handed to the defendant building association, or a copy of 
«ame has ever since been and now are in the possession of the said 
building association, at its office in the City of Washington, Dis¬ 
trict of Columbia, and thereafter, to wit, on the — day of Novem¬ 
ber 1914. vour petitioner executed and signed and delivered a mort¬ 
gage transferring said above-described property to the defendant 
association for the purpose of said loan and in accordance with the 

conditions described in said loan. 

Fifth. Petitioner further avers and says, however, that before the 
execution of said mortgage, or in order to obtain the loan as afore¬ 
said. the defendant association required of your petitioner that he 
furnish it a bond to guarantee the performance of said contract in 
accordance with contract, plans and specifications entered into be¬ 
tween said applicant mortgagor and Isaac Tepper and Tsreal Dia¬ 
mond, trading as Tepper and Diamond, and petitioner says that he 
did furnish them a bond as required with the Illinois Surety Com- 


poration, in its files in its office in the (Wf 1 • de t fend “ t c ? r ' 

affitv ssa 

*»• Ore «„15 alr&StJS' “ * •* 

oixth. I etitioner further nvprs o»irl «n\rc ji 

of the delivprv tn tn- ,w i / aiu sa 7 s t ‘ la ^ 011 the same date 

SS.TiSJ i niiK% , S “>*“”* "Si 

tached !ind prayed to "Sl^d S' ’-5 C ° P / ° f whieh is hereto at- 

of December 1014 he change, 1 , the 5 eafter t° " ' t on ‘he third day 

pleaded so that the ip.314.6o also, should°be ^ 

Surety Company. Petitioner «a\s Mint m, 1 •/ ? to ; h ® T| hnois 

30th and Deeemher ,3rd. 1914.'were 6ecem«T hy°M ^°/ N , 0vember 

tribute them in accordnnpp u- fi, 1 * , • ai(1 not dis- 

that the contract h ZZn vo 1 hofi^n a " d 

your petitioner says that the order S"^pivid« fw %°Tl 
payment to the builders shall not h* , j A ProMdes that the last 

house is eotnnleted and nasseO h ® three f,a . vs «f‘«r the 

defendant lK,tWthI mP “ ny ’ "^TT in fart the 

Illinois Surety C,onnarn witl, ilLl ? 0ney In •*» hands to the 

dred dollars (.$100 00) when in'fact M^ P h°" ° f perhaps one hun- 
is not completed at the present time nd th? ?! n0t «*™P»eted, 
house has been built was no i l ^ wh ? p ? rtlon of the 
specifications, no "was it buil KwortT,'" d “ c f' v,th plans and 

amon g other defects in sSid house the'centS'of saidTund'’I" that 
the center of said buildine is swawed i" j , foundation or 

half inches below the sides of thThonso fr °i" one and one 

tends oyer the lower floor and upper fl^r'of^«* 
extent that the house even thouc-hTornnlptLi * buildin & to the 
not he sold, and cannotbeo mfl? 10 f ler r <*Pecte, could 
so noticeable that the defect can he observ^T 1 ^’ ^ defect being 
by any interested person whwi ont * ,,V 9 easua ^ observation 

affidavits of builders as hereto attach™ as*Petit •™' f £ h ?T- by the 

and prayed to he read and^ridSasfuHa^h ' w Xhlbi ^ \ & 3 
herein. And petitioner s w m 10 ” as lf heretofore set forth 

shiplike manner of construction was*knowi^to^h/def u "' vo , rkma »- 
time of the paving of the several «nm« nf u ^ e ^ ei }dant at the 

although the defendant’s agent undertook bT«a?d heretofore all ^ed, 

u.e 





of the defects and imperfections of said building, and a11 ° f 
were also known to the defendant association through the knowl 
eX" of Ime hv its officers or some of them. And petit,oner says 
that by reason of said acts on the part of the defendant association, 

^Seventh. Petitioner further avers and says that at the time of ob¬ 
taining the said loan of twenty nine hundred dollars ($2,900 00) 
from the defendant association, he requested of the association that 
he pav them six months’ advance payments on said loans, but «as 
advised that it was not necessary to pay but $23.20 on account of said 
loan which said amount was then and there paid until six months 
after procuring said loan since under terms of said contract between 
vour petitioner and the builder-, they had six months within which to 
complete the building, and petitioner says that in accordance with 
said understanding and agreement, no demand was made on him for 
pavment until May 1915, at which time he had discovered e 
deficiencies in the building as above alleged, and had notified the 
association not to make the last payment to the builders in accord¬ 
ance with the contract, because of the failure of the contractors to 
properly construct the building, and petitioner also notified 1the de¬ 
fendant. that since they had the bond of the Illinois Surety Com- 
panv for the proper completion of the building, they should insi. t 
that the building he completed in a proper and workmanship like 
manner, so that the building could be sold or disposed of to an ad¬ 
vantage to vour petitioner, and petitioner says that he had a pur¬ 
chaser readv and willing to purchase the building at forty nine " lin ‘ 
drcd dollars ($4,900.00) if the same was properly constructed, and 
the patent defects in the building were removed, but petitioner says 
that the defendant corporation absolutely ignored his requests, did 
pav out the balance of the fund to the Illinois Surety Company, .and 
demanded that vour petitioner pay them the sum of $— or the build¬ 
ing would be sold, copy of said letter being hereto annexed marked 

Exhibit No 4_praved to be considered as a part of tins lull as fully 

as though fully set forth herein. And petitioner says that upon his 
refusal to accept the house and make payment as demanded bv the 
association, thev advertised said property for sale as shown bv peti¬ 
tioner's Exhibit No. —. being a copy of said advertisement, being 
prayed to be considered as a part of this petition as fully as though 

fully set forth herein. 

Eighth. Petitioner further avers and says that all of his dealings 
and conversations and agreements with thedefendant association were 
had at their office at 1301 II St. N. W.. in the City of Washington, 
District of Columbia, and that he signed the mortgage and all other 
papers pertaining to the loan at its office at said al>o\e number, and 
that all of the papers pertaining to said loan are and have been at all 
times at the office of the defendant association at the above number, 
where the secretary of the association can l>e found at all office hours 
during each business day. where the defendant association has 
clerks^ receives the dues from its members, and where defendant was 
told that his dues would he payable, and petitioner upon informa¬ 
tion and belief avers that all of the books and papers of the defendant 



mM . ° ffice ' and ‘ hat they maintain no 

Jf U S r/sl?own r,'f 

nteros ,° on f,fd ?• ^7^ -T be bv the *> id aasooiation due itZ 
of tl.o p d , ? /° r elght months, which is largely in excess 

frict of r ‘f . <UVed T' ! a "' to lie charged upon any loan in The dS 

bT^nS” iH ^ a “d^ 

s,f - iz/s sms fc« 

sale, it will be seen that b advertisement of the property for 

Owens as assignee bS netit oner T S,gna " ,re of the defendant 
belief that the 3d loan ‘l, ‘T arffes T’ n “formation and 
Hyattsville Lld i xVcUt andlwT? the Same is sti ” the 

Premises considered, petitioner pravs 

"SondVat 1 Mendan? C ft ft y ^ 

s*5 ^Msuas s« 

SStt"- ■** 

defendant. Hvattsvil'le'^Bidld^ U'' ft aacountins : fr °m the 

claimed by jt to ^ due by Thlsft ng fhe full amount 

tenders, to pav laid Action tClTL^nP' ft be ft 

may have been expended, and all proper charges wTh ° an - bat 
interest sought to be charoWI l„ • jnarges, f^ s the usurious 

the penalty provided by law for so ft"* tb ’ ? P? t,tio . ner . «nd less 

fiSSSKJt S* trUss* 



^Sixth ^Smt'vw^pSStionOT mty^Mwf Iwh^Sher and" further relief, 
as A Suit may seem just and proper in the ex.genc.es of the 

case- HARRY V. BOUIC. 

W. GWYNN GARDINER, . 

Attorney for Plaintiff. 


District of Columbia, To wit. 

Ilorrv V Bouic. being l>v me Hrst duly sxvorn. on oath deposes 
j ** i t p 0 plaintiff in the above-entitled cause; that he 

ha« read the Bill of Complaint, annexed, and by him subscribed and 
knows the contents thereof; and that those matters therein stated on 
his own personal knowledge are true, and as to those stated upon in¬ 
formation and belief, he belieies to >e ruC jj _\p>py V. BOUIC. 

Sworn to and subscribed before me this 3rd day of September, 
1915 r , R. OWEN EDMONSTON. 

I SEAL. ] 

(Endorsement on Back of Bill.) 


Let the within amended bill he filed. 
Bv the Court: 


F. L. SIDDONS, Jvstice. 


Sept. 9/15. 


Copy of Order. 


Washington, D. C., Nov. 30, 1914. 

Hvattsville Building Association. 

Gentlemen: T hereby authorize, empower and ou ^ 

All mvment 5 on house to be erected on Lot #87 in Martin s ia u 
Addition to Chew Chase to the Illinois Surety Company, with the 

exepetion of the fi^e..t of -nes to , = n 

Jd.%00; T md door £ laid .300, 

(Signed) >eCt ^ U ^^' HARRY V. BOUIC. 



_ 




Filed Nov. 27, 1915. J. R. Young, Clerk. 

The United States of America, ®s.- 

[Seal Court of Appeals, District of Columbia, 1893.] 

T1 b,^W ide ? t ,i 0f ‘J’ 6 United States of America to the Honorable the 
• ustices of the Supreme Court of the District of Columbia, Greet- 

Whereas in a certain suit in said Supreme Court between Ilarrv V 

MSnd'and' g ,d »>' a ««*" e »««]*«* -Win,ion ofilvatt^l^' 
lan iand, and C. rrancis Owens, defendants Eauitv No qq ’ 

Wh.cl, suit was removed to the Court of Appeals of t e District of C^ 

1 nb.a by virtue of an appeal, agreeably to the ac of O n^^n 

*" C L tase and provided, a diminution of the recordZfLo 

ceedings of said cause has been suggested, to wit- P 

Amended bill tiled in this cause on the 9th day of September, 
2 . Exhibit No. 2, filed with said bill 

ssitts ts£ 

one thousand nine hundred and fifteen! J ° f ° Ur ^ 

, HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia. 

2* oSS lL A| -ras V.t 

ssxsssz "ws 

Nov. 27, 1915. X R. Young, Clerk ° f Certl °ran. Filed 

Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss : 

coL’s. h.srSrSfiS'.wfcr stwI"*, «( 

SOtH* W n '* tagotog Jb, troeand 

1915; a A nd en<led ^ filed this cause on the 9th day of September, 

2 . Exhibit No. 2 filed with said bill,” 
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in cause entitled Harry V. Bouic, Plaintiff, vs. Hyattsville Building 
Association of Hyattsville, Maryland and C. Francis Owens, Defend¬ 
ants, Equity No. 33681. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 30th day of November, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 

[Endorsed:] No. 2900. Tn Equity. No. 33681. Harry V. Bouic, 
Plaintiff, vs. Hyattsville Building Association et al., Defendants. 
Return to Writ of Certiorari. Court of Appeals, District of Colum¬ 
bia. Filed Dec. 1, 1915. Henry W. Hodges, Clerk. 
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(Eourt of Appeals 

OF THE DISTRICT OF COLUMBIA 


No. 2900 

-''o-Special Calendar. 


HYATTSVILLE BUILDING ASSOCIATION, OF 
H\ATTSA ILLE, MARYLAND, AND C. FRANCIS 
OW ENS, Appellants. 


vs. 


HARRY V. BOUIC, Appellee 


BRIEF FOR APPELLANTS 


STATEMENT OF THE CASE 

The case is here upon a special appeal from an inter¬ 
locutory order granting a preliminary injunction which 
restrained the defendant Building Association, a mort¬ 
gagee, from selling under the terms of its mortgage cer¬ 
tain Maryland real estate for default in the payment of 
dues, interest, premiums, insurance premiums and taxes. 

The only pretense to the statement of a cause of action 
in the bill was that the terms of the mortgage were 

usurious in providing for the payment of premiums in 
addition to interest. 


For the District of Columbia this claim is destroyed 
by local Code Sections 692-3, and for the State of Mary¬ 
land, by Md. Code, Art. 23, Sections 134, 136, 137, both 
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of which statutes expressly legalize the terms of the 
mortgage at bar. 

The hill was tiled by Bouie* in the Supreme Court of 
the District of Columbia on August 18, 1915, and a 
restraining order was forthwith issued without notice 
(K. 9), restraining the defendant “until further order, 

• to he made, if at all, after a hearing, which is fixed for 
the 2fith day of August, 1915." The hearing contem¬ 
plated for August 2fi was unable to Ik* had until Septem¬ 
ber 24 (R. 17). 

The Bill of Exceptions shows ( R. 17) that when the 
matter came on for hearing on September 24, the plain¬ 
tiff offered or presented nothing by way of evidence or 
by way of anything else to justify the continuance of the 
injunction; inasmuch as the Clayton Bill provides: 
“when tin* same conies up for hearing, tin* party obtain¬ 
ing tin* temporary restraining order shall proceed with 
the application for a preliminary injunction, and if he 
does not do so, tin* Court shall dissolve the temporary 
restraining order" (Statutes 1913-1914, p. e3<), the de¬ 
fendants forthwith moved to dissolve the restraining 
order, which motion the* Court overruled (R. 18); this 
ruling is amongst the* assignments of errors. 

Thereupon the defendants offered in evidence (R. 18) 
four affidavits with certain exhibits attached, the sub¬ 
stance* e>f which affidavits, anel e-eipies e>f which exhibits, 
are* found npem page*s 18 to 2(>, inclusive, of the Record. 

The* foregoing was all e>f the* evidence offered (R. 18). 
From this evidene*o appears that the defendant Owens 
was employed by the* plaintiff’ te> negotiate a le>an from 
the defendant Building Association, a Maryland corpo- 
ration, e>f Hyattsville, Maryland; that Owens presented 
in writing the* plaintiff’s application to the Board of 
Dim-tors of the* Building Association at its regular 
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meeting in Hyattsville, Maryland (K. 18) ; that on No- 
\ ember 13, 1914, the Hoard of Directors, at their regular 
meeting in Hyattsville, Maryland, granted a loan of 
twenty-nine hundred (2,900) dollars; that on November 
30, 1914, Bouic and his wife mortgaged a piece of unim- 
pioved Maryland real estate to the Association to secure 
the loan (It. 20) ; at the same time Bouic and his surety 
entered into a bond to the Association guaranteeing the 
erection and completion of a dwelling house upon the 
lot in accordance with plans approved by the Associa¬ 
tion, and a contract then already entered into between 
Bouic and a firm of builders; the building to be of a value 
specified in the application for the loan (R. 24). The 
mortgage executed on November 30, 1914, provides that 
Bouic shall pay on or before the second Tuesday of each 
month certain dues, premiums and interest upon the 
loan; that he shall keep the property insured from loss 
b' *ire f° r *be benefit of the Association, and that he 
shall pay the taxes upon the mortgaged property ( R. 22). 

Since the mortgage was executed and the loan made, 
no dues, interest or premiums whatever have been paid; 
tin* property was never insured by Bouic; the taxes had 
not been paid and the real estate itself had been sold by 

tin* State of Maryland for the non-pavment of taxes 
(R. 201. 

After which, on July 15, 1915, the defendants insti¬ 
tuted in the Circuit Court for Montgomery County, 
Maryland, a statutory proceeding for the foreclosure of 
tin* mortgage (R. 19) and advertised the property for 
sale in accordance with the statutes of the State of Mary- 
land (R. 19). This advertisement, published in tlie 
newspaper of July 10 (R. 8-9), announced that the 
property would be sold on the 19th day of August; Bouic 
lay in wait until the day before August 19, when he 
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began this action in the Supreme Court of the District 
of Columbia, and actually succeeded in securing from a 
justice without notice to the defendants, a preliminary 
restraining order enjoining the sale. 

When the matter came on for hearing on September 
24th, the plaintiff having as shown above, offered or pre¬ 
sented nothing to justify or support a preliminary in¬ 
junction. and the motion of the defendants to dissolve 
the restraining order on that ground having been over¬ 
ruled, the defendants offered the four affidavits referred 
to supra; in spite of which the Court issued the pie- 
liminary injunction restraining the sale as prayed in 
the bill. It is from this interlocutory decree that the 
special appeal was allowed. 

POINTS 


The record presents the following points, all of 
which were made and saved in the Court below : 

1 The refusal of the Court to dissolve the restrain¬ 
ing order as required by the ( lay ton Hill and b\ Rub 
42, S. C. I). C., upon the failure of the plaintiff to 
“proceed with the application for a preliminary in¬ 


junction.” 

2. The defendants having shown (R. lb) the pend¬ 
ency in the Circuit Court of Maryland of a proceeding 
to foreclose the mortgage, the Court refused to give 
effect to Section 2C>5 of the Judicial Code of the United 
States, which prohibits the granting by any Court of 
the United States of an injunction staying proceedings 
in any Court of a State. 

2. Aside from Section 205, Judicial Code, interstate 
comity condemns the interference by a foreign Court 
with a judicial proceeding already begun in the Courts 
of a State to foreclose a mortgage on local land. 
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4. The injunction is not only inequitable, but un¬ 
sustainable and unconscionable. 

o. There is neither need nor room for equitable in¬ 
tervention ; in order to stop the sale, the plaintiff need 
only pay the matured indebtedness which is confessedly 

The foregoing will be discussed in their order. 

ARGUMENT 


THE REFUSAL OF THE COURT TO DISSOLVE 
THE RESTRAINING ORDER AS REQUIRED BY 
THE t LAI TON BILL AND BY RULE 42, S. D. 
f ., UPON THE FAILURE OF THE PLAINTIFF 
TO “PROCEED WITH THE APPLICATION FOR 
A PRELIMINARY INJUNCTION.” 

How can this point be answered? How can it be 
argued? What can add any strength to its mere state¬ 
ment? The statute (1913-1914, pt. 1, p. 737) com¬ 
mands that the plaintiff “shall proceed with the ap¬ 
plication for a preliminary injunction, and if he does 
not do so, the Court shall dissolve the temporary re¬ 
straining order;” the plaintiff declines to proceed; he 
says, "I do not offer anything” (R. 17); the Court re¬ 
pudiates the statute, ignores its terms, and will not 
“dissolve the temporary restraining order,” as the 
statute directs (R. 18). The point depends upon the 
statute; and if the mandatory terms of an Act of Con¬ 
gress do not afford a self-sustaining argument, our 
conscious limitations can not hope to produce one. 
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II 


THE DEFENDANTS HAVING SHOWN (R. 19) 
THE PENDENC Y IN THE CIRCUIT COURT OF 
MARYLAND OF A PROCEEDING TO FORECLOSE 
THE MORTGAGE, THE COURT REFUSED TO 
GIVE EFFEC T TO SEC TION 265 OF THE JUDI¬ 
CIAL CODE OF THE UNITED STATES, WHICH 
PRC)HI PITS THE GRANTING BY ANY COURT 
OF THE UNITED STATES OF AN INJUNCTION 
STAYING PROCEEDINGS IN ANY COURT OF A 
STATE. 


. Section 265. Judicial Code, is thus: 

“The writ of injunction shall not he granted 

bv anv Court of the United States to stay pro- 
• • • 

ceedings in any Court of a State, except in cases 
where such injunction may he authorized by any 
law relating to proceedings in bankruptcy.” 

The provision of Section 61, D. C. Code, that the 
Supreme Court of the District “shall be deemed a 
Court of the United States,” is brought forward in 
justification of the claim of the defendants below that 
Acts of Congress amount to legislation under the Con¬ 
stitution; and that the Constitution in turn ordains 
such legislation as “The Supreme Law of the Land.” 
The Court below, however, found itself of a different 
opinion; an opinion which could be predicated only 
upon the consideration that the Supreme Court, D. 
C., was not a Court of the United States; the Court an¬ 
nounced iR. 10), “It is apparent from the statement 
of the Court of Appeals that Section 265 of the Judicial 

0 . “-?■ 

v ~i,ov U-^. *+*>! 
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< ode does not limit the powers of the Supreme Court 
** I, »™ 1 »' C,,l,„„l,i„ . c«« like ,h” p«Z 

the Courts of Maryland.” Proceeding in 

Tile case of Ignited States vs R v. n i* -i 

cZn tLZi"" . .... rti "" 

The undersigned are not able to unde.-sta.id the 

T'T ? f th “ Court ” f Appeals as expressed in that 
to be that the Supreme Court of the District is 

Z* T ^ UnUed ^ "<»• doea that opinion 
< »< ixptessed in such language as renders ob 

= or ouhtlJ.Mhat which the Coin, of Appels t 

t l f . . * 6,1 e ’ an< though upon pages 593-4 of 
hut opimon the Court said: -‘I„ conclusion, we believe 
the title Of the Court is not so material as its elm.- 
•« let, that m this District the special term of the Cir- 
ourt /, the Court of the Unite, States having 
J isdiction of this locality to hear and determine this 

I '• : VO '"' V 0 "° ,S " n,st lK * th *‘ «'*>'! arbiters, whether 
h.,t phraseology amounts to deciding that tin* Supreme 

of tin- District of Columbia is not a Com, of 
tm* 1 nitcd States. 

If it be recalled that in the great case of Chisholm 

- 1>al| a«- -HX- H was decided bv the 
Supreme Court of the United States that the processes 

St 't - ,nif ° t le 1 nit<><1 s,lll< ‘ s nm against a sovereign 
‘ ‘ 11,1 a, t,on of assumpsit brought bv a citizen of 

another State, that the decision produced such an „ ' 

rising ,,, the State of Georgia and elsewhere as actual!.- 
resulted ...an amendment to the Federal Constitution 

mv- . • r '"“ ,, ‘ ilSon fw th « enactment of Section 

-<>->. dudicial Code, will not esca.letection; it was 

to express the determination of the people that 
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sovereign functions inherent in the sovereignty of 
States and not surrendered by the Constitution, shall 
not be impeded or interrupted by Federal authorities; 
that proceedings regularly begun and progressing in 
orderly manner in the Judicial Tribunals of a State 
shall be carried forward to an end in those tribunals 
without the domination or control of Federal Judges, 
unless removed according to the Removal Act, the 
authority for which Act is found in the Constitution 

itself. . 

The word “proceeding” is well defined in State vs. 

District Court, 33 Mont., 138-142, thus: 

“The term ‘proceeding,' as ordinarily used, is 
generic in meaning and broad enough to include 
all methods of invoking the action of courts, 
whether the controversy is properly termed ‘ac¬ 
tion' or ‘special proceeding/ as distinguished from 

r\ them." 


\j/American Shipbuilding Co. vs. Whitney, 190 Fed., 
l(li«^=«a*w^l>ay held that the word “proceeding” 
included the Piking of depositions in an action in a State 
Court, and that a Federal Court was prohibited by Sec¬ 
tion 205 from restraining it by injunction. In the opin¬ 
ion. he quoted Chief Justice Marshall’s definition of the 

term “proceedings,” thus: 

••It is applicable to writs and executions, and 

is applicable to every step taken in the case; it 
indicates the progressive course of the business 
from its commencement to its termination.” 

“The term ‘proceeding/ as used in the statute, 
includes all matters connected with or attending 
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the exercise of the power conferred upon the Cir¬ 
cuit ( ourts in Chancery, which are necessary to 
enable the Court to exercise its superintendency, 
control and authority conferred by the statute.” 

Kittredge vs. Kimie, 80 Mich.*, 200. 

“An advertisement for a sale of land is a pro¬ 
ceeding within the meaning of the words 'no fur- 
tlier proceeding.’ ” 


See als< 


Smith vs. Brown, 20 Out., 165. 


Ex parte McGee, 33 Ore., 165. 

Dillon vs. Railway, 43 Fed., 109. 

Whitney vs. Wilder, 54 Fed., 554. 

Mills vs. Provident Life, 100 Fed., 346. 

Vick Wo vs. Crawley, 26 Fed., 207. 

That which was desired to be accomplished in the 
suit at bar was to enjoin the defendants from proceeding 
to foreclose the mortgage in the Maryland Court; this 
project is directly against Section 265, .Judicial Code. 

"The gravamen of what is desired * * * is ; 
an injunction to prevent his proceeding at law- 
in the State Court. * * * s uc h an injunction:/ 
except under the bankruptcy act, no Court of 
the United States can grant.” 

Dial vs. Reynolds, 96 U. S., 340.' 

To the same effect are— 

Sargeant vs. Helton, 115 U. S., 348. 

U. S. vs. Parkhurst, 176 U. S., 317. 



Haines vs. Carpenter, 91 U. S., 254. 

Hackrader vs. Wad ley, 172 U. S., 164. 

Hale vs. Bugg, 82 Fed., 33. 

Trust Co. vs. Folsom, 75 Fed., 929. 

Trust Co. vs. Cincinnati, 73 Fed., 716. 

The fact that Bouic is not personally a party in the 
Maryland foreclosure does not deprive it of its eharaetei 

as a “proceeding/' 

“A Federal Court cannot enjoin such a sale 
(land on execution), even though the land belongs 
to a stranger to the proceedings. 

American Asso. vs. Hurst, 59 Fed., 1. 


THE PKOCEHDINCi IN MARYLAND 

Bv the statute law of Maryland a power of sale may 
he inserted in a mortgage (2 Md. ( ode, p. 1*>20, Sei. 6), 
and even when so inserted no sale can he made ex< ept 
through certain statutory proceedings essential to he had 
in Court, because required by the statute (2 Md. ( ode. p. 
1522, Sec. 7; p. 1523, Secs. 8-9). I See Addenda, p. 25.) 

This statutory proceeding it was which had been in¬ 
stituted by the defendants below long prior to the inaug¬ 
uration of the case at bar, and a copy of the docket 
entries of which, certified under the Act of Congress, was 
offered in evidence by the defendants below and dis¬ 
played to the lower court (It. 19). The Court of Ap¬ 
peals of Maryland, in expressing its view of the nature 
and effect of the statutory proceeding referred to above, 
has said: 

“The purpose of this legislation was to provid e 
a more expedition* and lessexpensive method of 
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^eufoicinK mortgage,, than the former proceeding 

h\ forma] hill in eouitv* Imt m»t 1 

’'luitt, imt not, by any means, 

to impair or defeat the right of the mortgagor to 

T. h, ‘ a , rrt ® » SS jiroperty. And in ena- 

Wing Inn, to make any objections against a sale 

" ,1,h wonW tl,ke «««.'• title; the statute has 
( ° him " is un, l l, estioned right to show 
Unit the mortgage was invalid, and therefore did 
not justify a sale of his property. Under a formal 

! ,n w » uit >’. «>e Court in a proper ease decrees 
hat a sale shall he made, and appoints a trustee 
to execute its deeree; and after the sale is made 
it hears ohjeetions to the mode in whirl, it has 
•eel, conducted; hut in proceedings under the 

. .uestiou of sale comes before the 

t ourt fertile first time when the sale is reported 
for ratification, and then all objections against 
the sale are to lie heard and determined. The dif- 
ference is, that in the one case the propriety of 
making a sale is decided liefore the decree is 
l»ms<*<l; and in the other all questions are decided 
0,1 th ‘;ratification. The right of the mortgagor to 
make Ins defense is the same in ear l, ease.” 

Albert vs. Hamilton, 7(> Md., ;*04. 

Dialed | h 1 V fl r N T h iS BHt * “prai-^ling,” as conte,n- 

'T - (l5 > Judicial (Vie? A parallel is to 

be found American Association vs. Hurst, 59 Fed ] 

decided bv Jud^e Taft in *■ i i ** ’ 

Foimni - •' 7 . In Kentucky, a sale made bv 

Commissioners Equity is not.complete until a report 
of its terms and the sale bond taken shall have been 
re tuned to the Court and approved by a decree of con- 
mation, Judge Taft said, among other things: 




“When the order, confirming the action of the 
Commissioner is entered, it gives life to the sale 
bond * * *. Now that by express statute every 
order of sale impliedly requires the giving of a 
sale bond * * * it is equally clear that the 

approval of the sale bond makes the execution 

-issued thereon in accordance with the statute, a 

proceeding in the Court in which the bond is filed. 
The claim of counsel that it is a mere ministerial 
process issued from the office of the ( ourt, with¬ 
out judicial sanction cannot be sustained.” 

Ill 

INTERSTATE COMITY CONDEMNS THE INTER¬ 
FERENCE BY A FOREIGN COURT WITH A JU¬ 
DICIAL PROCEEDING ALREADY BEGUN IN 
THE COURTS OF A STATE. 


“After suirs are commenced in one of the States 
it is inconsistent with State comity that their 
prosecution shall be controlled by the ( ourts of 
another State.” 

Harris vs. Pullman, S4 Ill.. -0. 

“The power should not be exercised where the 
foreign ('ourt has a concurrent jurisdiction which 
it has assumed and exercised over the subject mat¬ 
ter, unless there exists some peculiarly equitable 

ground for so doing.” 

Bank vs. Rutland Ry. (V)., -8 Vt., 470. 

Commencing a suit in a sister State may be enjoined; 
but the prosecution of one already commenced will 

not be. 
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-Mead vs. Merritt, 2 Paige, 402. 

Williams vs. Ayrault, 31 Barb., 364. 

Carroll vs. Farmers’ Bank, Harr (Mich.), 197. 

Lockwood vs. Nye, 2 Swan, 315 (58 Am. Dec., 

“A Court of one State can not restrain a 
citizen of that State from the prosecution of a 
suit in another State, where land is situated, 
for the foreclosure of a mortgage thereon, on 
the ground that the decision of that Court may 
be different from its own, or from the decision 
of the I nited States Supreme Court-.” 

<'arson vs. Dunham, 3 L. It. A.. 203 (Mass., 1889). 


THK INJUNCTION is inequitable, unsus¬ 
tainable AND UNCONSCIONABLE 

The record shows the conceded facts to be that since 
the loan was granted, Bouic had violated every require¬ 
ment of the mortgage; he had not paid a cent of dues 
mteiest, piemiums on loan, insurance premium or 
taxes; the property had been sold by the State of Mary¬ 
land for the non-payment of taxes, and yet the lower 
Court enjoins the defendants from prosecuting in the 
State of Maryland where the contract was made and the 
land is situated, a proceeding pending in a Maryland 
Court for the foreclosure of a Maryland mortgage on 

Maryland real estate in accordance with Marvland’s 
statutory law. 
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V 

THE PLAINTIFF BELOW HAS NO EQUITIES 

lit* needs no Uourt of Equity to stop the sale; the 
remedy is in his own hands; all he need do is to pay 
what he confessedly owes up to date, and there can 
he no sale. 

“A Uourt of Equity will not restrain the ex¬ 
ecution of a power of sale contained in a mort¬ 
gage, upon the ground of usury in a transac¬ 
tion where the mortgagor does not pay, or bring 
into court to he paid, the principal sum already 
due, with legal interest thereon." 

Walker vs. Uockey, 38 Md., 75. 

“A deed of trust debtor can not successfully 
invoke the aid of a Uourt of Equity to invalidate 
his deed of trust, or any substantial provision 
of it, without an offer to restore to the parties 
secured the money with which he induced them 
to part on the faith of its security." 

Sullivan vs. Bailey, 21 App., I). <\, 101. 

The only pretence to a cause of action stated in the 
bill is contained in paragraph 5 thereof (K. 2-3), that 
the loan was usurious because it provided for the pay¬ 
ment of a premium in addition to six per cent interest. 

In the Uourt below, this claim was predicated upon 
Washington National Building Association vs. Pifer, 

31 App., 434. As the result of the Pifer decision, D. 

U. ('ode. Sections 002 and 693, were enacted for the ex¬ 
press purpose of legalizing agreements to pay premiums, 

(), • 2- <57 

J 
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interest and dues in the case of building associations. 
The validity of these sections is recognized in Building 
Association vs. Fisk, 20 I). <’. App., 515. 

Not only does the local statute expressly validate 
the payment of premiums in addition to interest in 
the instances of building associations, but so as well do 
the statutes of Maryland (Md. (’ode, Art. 23 Secs 134- 
136-137). 

It is apparent from what transpired lielow (K. 17- 
18) that the learned Court conceived judicial proprieties 
as permitting the personal and ex parte exploration 
bx the .Judge of the Clerk s tiles and the determination 
of litigation by considerations unknown to and unad¬ 
vanced by the parties. If a partisan critic suggested 
that the proceedings set forth on pages 17-18 of the 
record made out that judicial functions for the case 
at bar had consisted in accomplishing a decision on 
grounds unknown to the parties concerned, another 
part of the record would refute such a statement; for 
it is quite manifest from the opinion of the learned 
Court that the ground upon which that opinion is based 

is fully and openly expressed. In the opinion (K. 10) 
appears: 


“Before the last payment was due the plaintiff 
found that the building was not constructed ac¬ 
cording to agreement and notified the Building 
Association not to make the last pa 3 r ment called 
for by the contract with the builders, but the no¬ 
tice* was ignored and the balance agreed to be 
loaned, with the exception of a small amount, was 
paid to the surety company.” 



While such a 


statement is neither contained in the 
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hill nor suggested by the evidence, yet it cannot be truth¬ 
fully intimated that the learned Court did not fully 
express the reason for its decision, for the enlightenment 
of the parties, although they are, perchance, unadvised 
of the source of the Court’s information. 

The opinion indicates that it was predicated upon the 
bill; all doubt that it was seems to be removed by the 
phraseology of the decree (It. III. The course which 
the learned Court found itself constrained to adopt, in 
declining to dissolve the restraining order upon the re¬ 
fusal of the plaintiff to proceed with the application for 
his injunction, naturally, in the absence of e\idence 
tending to support any averment of the bill, placed the 
defendants at a loss to know upon what bidden and un¬ 
disclosed theory the Court was carrying the case fur¬ 
ther forward; the opinion which now shows the reason 
for the decision shows also that that reason was not 
conveved to the mind of the Court by anything in the bill 
or by anything in the evidence. Indeed, the evidence 
quite sufficiently refutes such a theory. The evidence is: 

“Said Illinois Surety Company, before execut¬ 
ing the bond aforesaid, required said Bouic to 
execute an order to said Building Association to 
pav the proceeds of such loan to said surety com- 
panv, and payments were made to the said surety 
company in accordance with said order. 

That but for the diversion by the plaintiff of part 
of the loan and the inattention of said plaintiff 
to the matter of the erection of said dwelling, 
same would now be completed; that one hundred 
(100) dollars was, and is, retained by this defen¬ 
dant to insure the completion of this dwelling; 
that the plaintiff received from the contractors a 
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(wild to insure him the completion of the dwell¬ 
ing, in accordance with the contract and specifica¬ 
tions, with which bond said Building Association 
has no concern; that said Building Association 
did not agree with plaintiff to see that the dwell¬ 


ing was erected in accordance with any contract 
or specification; that if the building is not con¬ 
structed in a workmanlike manner, it is owing to 
the inattention of said Bouic and his agents, and 
the diversion by him of part of the loan intended 


by this defendant to he applied in the construction 
of said dwelling” (]{. 21). 


•Is shown supra, the source of the information upon 
which the learned Court based its opinion is, so far as 
disclosed by the record, a matter of speculation; no such 
claim is made in the bill; and yet the bill is the pleading 
referred to in the opinion below, and upon the bill the 
decree appealed from is specifically based. 


"bile this brief was on the printing press, Bouic 

_ i 1 • a 


su^ested a diminution of* record requiring an 

_ ill •«« * ^ 


amended hill to he sent up. 

Appellants, complying with Rule V-I-G, had desig¬ 
nated a record omittini/ the amended bill; to this ap¬ 
pellee assented by signing the designation on Novem¬ 
ber (> i R. 15), and failing to otherwise designate within 
the rule time; yet on November 27 suggests diminu- 


tion. 


The brainstorm which evolved this metamorphosis 
(or change of base) affords an interesting study in 
psychological instability, as unique in its eccentricities 
as it is novel in giddy thoughtlessness; for could aught 
else establish in manner so conclusive as does this con- 
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vulsion of hysteria, that neither he, nor we, nor your 
Honors, • nor anyone else can hope to apprehend or 
identify the medium which brought to the mind of the 
Court the conviction which required its decision to be 
rendered against the appellants? 

If in speculating upon the source from which the 
Court gained the conception put forward as the ground 
of the decision, it be by some resourceful imagination 
suggested that the amended bill was sufficient to supply 
it, the answer is twofold. 

1. If the learned Court regarded the amended bill as 
an affidavit supplying evidence, then the learned Court 
erred in so regarding it, for the reason that it was not 
offered in evidence. 

l\ The amended bill fails of supportiny the state- 
meat. 

Tin* amended bill states, “notified the association not 
to make the last payment to the builders * * * the 

defendant * * * did pay out the balance of the 

fund to the Illinois Surety Co." (Return 4.) 

The amended bill shows that the defendant had ac- 
eepted Bouie's written order to pay to his surety , the 
Illinois Surety Co ., and there nowhere is a pretense that 
Bouie attempted to reroke or rescind this order , or 
that he rrer eren snyyested that the balance be not paid 
to the Illinois Surety Co. 

While tin* amended bill is indefinite and paroxysmal 
and in some parts makes as much sense backwards as 
forwards, yet, if it be considered, it manifestly estab¬ 
lishes that tin* loan was paid by the Building As¬ 
sociation to the Illinois Surety Company in accord¬ 
ance with the order of Bouie that it should be 
so paid, which order the Building Association 
obliged itself to honor by accepting it. A copy of 
the order is attached to the amended bill; and if to 
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6 < 1 ' 0 “ 81<lem1 ’ sho "' s t**at the full payment was to be 
made by the Building Association to Bouic’s surety, the 

mois Surety Company, to insure the devotion of the 

menn,v t ! 1 . < :. erection of the bu »diug; and that par- 
' bv (he Illinois Surety Company to the contractor 

, a mattel ' between Bouic and his surety in which 

t ic Building Association had neither authority, control 
nor concern. * 

The first of our propositions will receive discussion; 
tlie latter needs none. 

1. Even were the statement contained in the amended 

a " y ° th r P a I» er »Pon the tiles of the 

ouit the learned Court would for the moment have 

forgotten its functions had it regarded such a paper 
us proper to he considered without being offered in 
evidence in the presence of the parties. 

Neither pleadings nor affidavits which happen to 1 k> 
on k es of the Court are to he regarded as afford¬ 
ing proof of any matter of fact unless formally offered 
in evidence. 

The reason is manifestly plain; it is that a party 

' ,p ". ,t 8l,,,n kno " what is *<» weigh against him in 
he mind of the tribunal, so that he may bring forward 

ns explanation, modification or refutation. No plead¬ 
ing may ever he received in evidence save upon „„e of 
two theories; either as containing an admission by the 

pmtv making it, or as supplying direct sworn proof of 
n fact, as do affidavits. 


Indeed, pleadings themselves may he evidence 
in proper cases. But such evidence must lie in¬ 
troduced on the trial, at the proper time and in 
the proper way. This is necessary in order to 
afford the party to Ik* affected adversely by it. 
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just opportunity to explain, modify or correct 
it. He might he able to show that the admission 
or statements were made by inadvertence, mistake 
or misapprehension, and the law allows him 
reasonable and orderly opportunity to do so. It 
never tolerates undue advantage; it is a mistaken 


notion that the whole record, including the plead¬ 
ings, in an action, is necessarily in evidence, and 

mav be read to the jury on the trial of issue of 
% 

fact.” 

Smith vs. Xumirocks, 94 N. C., 245. 

In Smith vs. Smith. 106 > T . 499. the judgment 

was reversed for failure of the trial ('ourt to interrupt 
counsel in reading to the jury as an admission, a plead¬ 
ing of the adverse party tiled in the case, but not offered 

in evidence. The syllabus is. 

“Where a party intends to use pleadings as 
evidence, he should put them in evidence; mere 
reading to the jury is not sufficient for this pur¬ 
pose." 

If the learned Court considered any unoffered sworn 
pleading as an affidavit, and as thus supplying proof 
or evidence in favor of Bouic, it is equally fatal. 

In Campbell vs. Rankin, 98 U. 8., 261, the trial Court 
of its own motion took into consideration and treated 
as before it on the trial an affidavit which had been 
tiled in support of an application for a continuance; 
the Supreme Court of the United States said (p. 264) : 

“This affidavit, made in support of an appli¬ 
cation for a continuance which was overruled. 
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e udge. of his own motion, treated as part of 
e record and as before him on the trial, though 

not offered by either party; * <* * it is difficult 

; lrgU , e thls Proposition. The affidavit was in no 
judical sense before the Court on the trial, and 
could only be used, if at all, when introduced by 

on* o le parties for some legitimate purpose.” 

It is, however, unprofitable to speculate upon the 
subject of whither the learned Court may have turned 
oi information which was not conveyed to it through 
the medium of any evidence offered. 

The discussion seems to have demonstrated the irref¬ 
utability „f our opening; that the learned Court in 

made'trfi“ P" ehminar - V »'j«nction without a pretense 
made to ustify or sustain it, and in direct violation of 

themandatory terms of the Act of Congress, fell into 

That the decree of the learned Court should be re¬ 
versed is respectfully submitted. 


<’• A. M. Wells, 

T. M. Wami-ler, 

Daniel Thew Wright, 
For Appellants. 


addenda 

SECTIONS MARYLAND CODE, WITH SECTION 

NUMBERING (ART. 66) 

Sec. 6. 

“In all mortgages there may be inserted a clause 
authorizing the mortgagee or any other person to be 
named therein to sell the mortgaged premises, whether 
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lamls or goods and chattels, upon such terms and on 
such contingencies as may he expressed therein, and 
where the interests in any mortgage are held under 
one or more assignments, or otherwise, the power of 
sale therein contained shall he held divisible, and he 
or they holding any such interest who shall first in¬ 
stitut e proceedings to execute such power shall thereby 
acquire the exclusive right to sell the mortgaged 
premises; and any sale made and set aside upon the 
ground that said power is indivisible may, by the 
Court that set aside such sale, la* reviewed on the peti¬ 
tion of the person who made the same, or any other 
person interested therein, and said Court may annul 
its former decree or order, and thereupon the satuejvro-_ 
ceedings shall la* had and the said Court shall have 
the'Sime full power as if such sale had not been set 
aside, and the said Court may confirm such sale or set 
it aside for anv other sufficient reason than that the 
aforesaid ,tower is indivisible; provided, there has been 
no change of title or interest in the mortgaged premises 

since such sale.” 


See. 7. * 

“Before anv person so authorized shall make any 

such sale, he shall aye bond to the State in such penalty 
and with such security as shall be approyei U jy the_ 
judge or clerk of a Court of Equity of the city or county 
in which the mortgaged premises lie, or in ease of goods 
and chattels, where the same may be, to abide by and 
fulfill any order or decree which shall be made by any 
Court of Equity in relation to the sale of such mort¬ 
gaged property or the proceeds thereof; and such bonds 
shall be and remain as an indemnity to and for the 
security °f all persons interested in such mortgaged 
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property or the proceeds thereof and be subject to be 

sued as other bonds taken in the name of the State 

and subject to the same limitations and disabilities as 
such other bonds.” 


Sec. 8. 

"In all sales made in pursuance of such authority 
mre shall be given such notice as may be stated in 
su< mortgage, or if there be no agreement as to notice, 
ieu the party offering the same for sale shall <dve 
twenty days' notice of the time, place and terms thereof 
^ advertisement in some newspaper printed in the 
county where the mortgaged premises lie, if there be 
oin so published, and, if not, in a newspaper having a 
arge circulation in said county, and also by advertise¬ 
ment set up at the courthouse door of said county.” 

w - ** ■»* 1 * —****-*»«»» _ 

Sec. 9. 

shal! be reported under oath to the 
ourt having chancery jurisdiction where the sale is 
made, and there shall lie the same proceedings on such 
report as if the same were made by a trustee under a 
decree of said Court, and the Court shall have full 
power to hear and determine any objections which may 
be filed against such sale by any person interested in 
the property and may confirm or set aside said sale ” 


Sec. 10. 

“If such sale be set aside by the Court, a resale may 
he ordered to he made by the party who made the 

—— P revlous saIe - or the Court may, if justice requires it, 
* ppomt a trustee to sell the same ” 

' \ 
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Sec. 11. 

“All such sales, when confirmed by the Court and 
the purchase mouey is paid, shall pass all the title which 
the mortgagor had in the said mortgaged premises at 
the time of the recording of the mortgage.” 

Sec. 12. 

“Upon the sale of such mortgaged premises, any per¬ 
son claiming an interest in the equity of redemption 
may apply to the Court confirming the sale to have the 
surplus of the proceeds of sale, after payment to the 
mortgagee of his claim and expenses, paid over to such 
person, or so much thereof as will satisfy his claim, 
and the Court shall distribute such surplus equitably 
among the claimants thereto. 


I 
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IN THE 


Court of Apprala 
of % iiatrirt of Columbia 

January Term, 1916 


No. 2900 


Special Calendar 


HYATTSVILLE BUILDING ASSOCIATION, A COR¬ 
PORATION, and C. FRANCIS OWENS, ASSIGNEE, 

Appellants 

vs. 

HARRY V. BOUIC, Appellee 


BRIEF OF THE APPELLEE 


Statement of the Case. 

The original bill in this cause was filed in the Su¬ 
preme Court of the District of Columbia, having a 
two-fold purpose in view. The main object of the bill 
was to prevent the Building Association from making 
sale of a piece of property owned by the plaintiff upon 
which the Building Association held a mortgage, for 
the reason that the Building Association had under¬ 
taken to distribute the money (Cer. R., p. 6) and to 
supervise the construction of the building (which was 
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to be constructed upon the property out of the proceeds 
of the building loan) and which they failed to do, and 
notice of the failure of the proper construction of the 
building being brought to the attention of the plain¬ 
tiff, and notice being given to the Building Association 
by the plaintiff before the last payment of about $1,000 
was made, they still proceeded without regard to the 
right of the plaintiff, or anyone else to sell the mort¬ 
gaged property, which would have resulted, as shown 
by "the record, in irreparable harm and damage to the 
plaintiff in this cause. 

The original bill was filed on the 18th day of August, 
1915, (R., 1) and on that day, upon the original bill 
and the affidavits attached thereto, a restraining order 
was issued (R., 9) said restraining order being issued 
in accordance with Rule 42 of the Rules of the Supreme 
Court of the District of Columbia; bond was furnished 
as required by Rule 41 of said rules, and a date for 
hearing set in said order, all done in accordance with 
the Rules of the Supreme Court of the District of 
Columbia, regulating such proceedings. 

On the date of the return of said Order, to wit, 
\u°*ust 26, 1915, an answer was filed in the nature of 
an affidavit by one Mr. White (R., 20) with the mort¬ 
gage attached as an exhibit thereto, Exhibit “ Y” being 
attached thereto, also (R., 24), and the affidavit of C. 
Francis Owens (R., 25). The question raised by these 
pleading not being disposed of on this date they were 
continued from time to time until the 24th day of Sep¬ 
tember, 1915, at which time it came on for hearing 
before Mr. Justice McCoy, Mr. Justice Gould haling 
issued the original preliminary restraining order. 
Prior to the 24th day of September, 1915, at which 
time said cause was to be heard, an application was 
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made to the Court, on, to wit, the 9th day of September, 
1915, for leave to file an amended bill, and after due 
notice to opposing counsel an order was passed on 
said 9th day of September, 1915, giving plaintiff the 
right to file an amended bill, which was forthwith done. 
When said order was signed opposing counsel was 
present in Court, and consented to the amended bill 
being filed. There was no answer filed to this amended 
bill; there was no pleading of any character filed ex¬ 
cept an affida\ it of the defendant ()wens, which appears 
at the bottom of page 18 and 19 of the record. A hear¬ 
ing on the amended bill and affidavits was had on Sep¬ 
tember 24th, the day set for said hearing, the matter 
was taken under advisement by the Court, and on the 
13th day of October, 1915, the Court’s opinion was 
filed in said cause (R., 9 to 13 inclusive) and the decree 
from which this special appeal was allowed, was en¬ 
tered in said cause in accordance with said opinion, 
on the 23rd day of October, 1915, (R., 14). 


ARGUMENT. 

It will be seen by the Court, in the first place that 
the main purpose in filing this bill was to prevent 
the sale of this property, which sale would necessarily 
have been ruinous to the appellee (plaintiff below) and 
since it became necessary to come into Court to main¬ 
tain our rights, we also sought to hold the appellants 
(defendants below) strictly accountable for the usuri¬ 
ous interest charged, which was in the contract of 
mortgage, and which was given by the appellee on the 
property in question, the subject of controversy here. 
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In the amended petition (paragraphs two and three 
of the certiorari record) it is alleged: 

% 

That the corporation’s principal office is in the 
City of Washington, District of Columbia, and that 
at that office petitioner applied for the loan; had 
all the negotiations with reference to the loan and 
that he was advised at that office that the loan had 
been granted. 

He further alleged that 

all the papers with regard to the mortgage were 
signed in Washington; that all of his dealings 
thereafter with reference to the loan were had in 
Washington at the office of the Company in Wash¬ 
ington, and that his payments were made in Wash¬ 
ington at the office of the Company in W asliington 
where all the books and records of the company 
are kept. 

I, therefore, submit that it was a District of Colum¬ 
bia contract governed and controlled by the laws of 
the District of Columbia, and should be dealt with by 
the Courts of the District of Columbia. 

In support of this contention I cite the case of 
National Union vs. Sawyer, 42 App. D. C. 475 


and authorities cited thereunder. 

The question of what laws should govern a contract 
of this character was before the Court in the case of 

Pifer vs. Wash. Nat. Bldg. Asso., 31 App. D. C. 
434. 
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Tlie question in this case was what law should 
govern. The principal place of business of the corpora¬ 
tion was in the District of Columbia. The defendant, 
the building association in that case was organized 
under the laws of the State of Virginia; the property 
upon which the loan was made was in the State of West 
\ iiginia. In a suit brought to cancel a mortgage upon 
the ground of usury, the defendant defended upon 
the ground that the contract should be governed by the 
laws of the State of Virginia the habitat of the corpora¬ 
tion, or under the laws of the State of West Virginia 
the place where the property was located, but this 
Court in its opinion by Mr. Justice Robb on page 437, 

in deciding the question of the law that should con¬ 
trol said: 

A contract generally speaking, is governed by 
the law with reference to which it is made, and, as 
was said in Croissant v. Empire State Realty Co., 
29 App. D. C. 547, ‘the place provided for payment 
is therefore sometimes of controlling importance 
when the question in controversy relates to the 
rate of interest, which may be legal in one juris¬ 
diction and usurious in the other . 9 In that case it 
was ruled that the contract should be governed 
by the law of the District of Columbia because 
‘made and apparently intended to be performed 
therein. In the present case it clearly appears 
that the contract w'as to be performed in the Dis¬ 
trict of Columbia, the place of the domicile of the 
party making the loan. * # * The parties, 

therefore must be regarded as having contracted 
with reference to the law^s of the District of Colum¬ 
bia, for ‘ w r ith regard to the question what law is to 
decide whether a contract is, or is not, usurious, 
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the general rule is the law of the place where the 

money is made payable/ 99 

It would therefore seem that the law has been settled 
everywhere under the facts as appearing in the record 
in this case, that the law of the District of Columbia 
should control this contract, for we find not a single 
suggestion in the record, or a denial of these allegations, 
indeed, by reference to the record it will be found that 
there is no denial of any fact set up in this amended 
bill, for there was no paper, writing or pleading of any 
character filed thereto, except one affidavit of appellant 
Owens, appearing in the record on pages 18 and 19, and 
the onlv claim made in this affidavit which in anywise 
answers the allegations of the amended petition is to 
the effect that (hvens, the man with whom the appellee 
dealt principally at the Building Association, says 
that he took the application of appellee to Hyattsville 
where it was there acted upon the Board of Directors, 
and that it was granted there, by said Board. I assume 
from that statement that it was intended that this 
Court should understand that this Company’s place of 
business was in Washington, and that Owens would 
take the business of the day home in his pocket; turn 
it over at night, and bring it back to the office in 
Washington the next morning with the actions of the 
Board endorsed on the papers. Quite a clever method 
of doing business, but I am sure not one that will 
recommend itself to this Court, when the effort is made 
by so doing to avoid the laws of this jurisdiction. 
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REFUSAL TO PROCEED WITH THE APPLICATION 
FOR A PRELIMINARY INJUNCTION AS 
REQUIRED BY RULE 42 . 

Counsel on the other side endeavors to make much 
of his contention that no evidence was offered bv the 
plaintiff to the Court below, and that he failed to" pro¬ 
ceed with the application for a preliminary injunction 
as required by the Rules of Court. 

If the Rules of Court have changed since one oppos¬ 
ing counsel occupied the position of Judge rather than 
ad\ ocate, I know of no such change, and I know of no 
case where that counsel sitting as Judge rather than 
advocate ever held or sought to hold; ever interpreted, 
or sought to interpret Rule 42 to mean that a case 
should be tried on a Rule to show cause by offering 
the pleadings in evidence. Upon the contrary the 
practice in the Supreme Court of the District of Col¬ 
umbia at the time of this hearing was, and has been for 
the last ten years to the personal knowledge of counsel 
for appellee, and still is, that such a hearing shall be 
had upon the pleadings and affidavits in the case. 
There have been instances where the facts as shown by 
the evidence were so at variance that the Court sought 
to take oral testimony excluding all affidavits. I know 
of no rule or practice by which counsel should offer in 
evidence the pleadings which are on file, but the prac¬ 
tice is, I submit, and always has been, to have the plain¬ 
tiff file his bill with the affidavits upon which he relies, 
and to this the answer of the defendant with such affi¬ 
davits as he relies upon is filed. If plaintiff is allowed 
to amend before the hearing as was done in this case 
by the consent of the parties, then the defendant files 
his answer to the amended petition with such affidavits 
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in support thereof as he may desire, and the case is 
heard upon this record, which was done in this case, 
and which has been done in the Supreme Court of 
the District every day, at least in every case where 
the question of injunction is being considered, or any 
other matter which is heard upon a rule to show cause. 

The record on page 17 shows just what was said and 
what transpired when this matter was up for hearing 
in the lower Court. Appellants’ counsel elected not 
to file an answer to the amended petition; he filed only 
one paper and that was this affidavit of appellant 
Owens. The facts as alleged in Appellee’s amended 
bill are not disputed so that appellants’ counsel sought 
to raise a proposition of law to the effect that the 
Court had no jurisdiction to hear the case for the 
reason that there was a suit pending in Maryland. 

Two North Carolina authorities have been cited in 
the brief of appellants on page 24, and a Supreme Court 
case in support of this contention that the Court should 
not have considered any of appellee’s pleadings be¬ 
cause they were not offered in evidence. Upon reading 
those cases the Court will readily see that they are not 
at all in point here. The distinction is so plain that 
it is hardly necessary to call it to the attention of one 
with a legal mind, the distinction being seen at a 

glance. 

Where preliminary matters are heard upon pleadings 
and affidavits the Court considers the pleadings and 
affidavits on file in the case. Where a case is heard 
upon final hearing on its merits, testimony is offered 
and all affidavits are eliminated. The affidavits are not 
evidence in the case in any form unless some witness 
should testify contrary to the facts appearing in his 
affidavit in which event the affidavit may be offered to 






contradict him. The difference between the two cases 
is obvious. We therefore have this amended bill with¬ 
out any denial on the part of the appellant of any of 
the facts contained therein, but the defense was solely 

upon the ground that the Maryland proceeding tied 
the hands of this Court. 

THE MARYLAND PROCEEDING. 

It will be seen, by reference to the record, that the 
contention of appellants was to the effect that this 
so-called proceeding in Maryland prevented this Court 
from exercising any jurisdiction over the subject 

matter of the suit, and much has been said about the 
Judicial Code. 

In the first place this so-called proceeding in Mary¬ 
land was not a suit in.any sense of the word. This 
proceeding in Maryland was a statutory one. In 
Maryland they have what is known as a mortgage, 
not a deed of trust as in this jurisdiction, and before 
the enactment of this statute, the practice was to file 
a bill in equity and bring all of the parties before the 
Court and have the property sold, as we would have in 
any one of our equity proceedings, involving the right 
to sell property. There were instances in the early 
practice of Maryland where the parties stipulated in 
the mortgage instrument itself whereby they attempt¬ 
ed to give the right to the mortgagee to sell without 
a bill in equity, but there seems to have been grave 
doubt in the mind of the Court where such a sale was 
attacked, as to the right of the parties to so stipulate, 
so that there was an Act passed, appearing in 

Annotated Code of Maryland, Vol. 2, Article 
66, p. 1517 
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which provides a means for making sale of mort¬ 
gaged property by the mortgagee where a clause giv¬ 
ing a power of sale is inserted in the mortgage, which 
statute provides in substance: 

‘«That the person authorized to make the sale in 
the mortgage shall give a bond to the State in such 
penalty and with such securities as shall be ap¬ 
proved by the judge or a clerk of a court of equity 
of the city or county in which the mortgage pre¬ 
mises to abide by a decree, etc. 

Lav/ writers in interpreting this statute and the 
Court of Appeals of Maryland also has had innumer¬ 
able occasions to interpret this statute and they have 
all held that it is not a suit. 

To begin with 

Miller on Equity Procedure, which is the recognized 
authority in Maryland on equity procedure, in Section 
452 of his work, in dealing with the procedure of fore¬ 
closure under this Act in Maryland says: 

‘‘The proceeding is wholly ex parte , and without 
process, and does not constitute a suit. The pur¬ 
pose of the legislation was to provide a more ex¬ 
peditious and less expensive method of enforcing 
mortgages than the former proceedings by formal 
bill in equity.” 

The same author in his work, Section 476 in dealing 
with this statute says: 

proceeding provided for is an ex paite one 
until after the decree and sale under the decree. 
To obtain the decree it is only necessary to file the 










mortgage and a petition praying for a decree; no 
summons is necessary and no notice is required 
to be given to anyone whether the mortgagor or the 
person claiming under him. The statute provides 
a summary mode of reaching a decree by dispens- 
m g with the subpoena and answer”, etc. 

The Court of Appeals of Maryland has passed upon 
this statute several times, in the following cases: 

Albert vs. Hamilton, 76 Maryland, 304. 

The Court in dealing with this statute in its opinion 
on page 307, of this volume said: 

“Until the sale is reported by the mortgagee, 
all the proceedings are ex parte, but when the re¬ 
port is made an opportunity is afforded to all 
parties interested to make their objections to the 
sale.” 

Hanover Fire Ins. Co. vs. Brown, 77 Md. 64, 71. 

The Court in its opinion on page 71, referring to a 
sale under a power given in a mortgage like the one 
before the Court, said: 

« 

“The proceeding in this case was not a decree 
of any kind, but an advertisement and sale under 
a power contained in a mortgage.” 

The Court of Appeals of Maryland passed upon this 
question as late as 5 Maryland, in the case of 


Keyes vs. Dorsey, 5 Md. 99. 
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In an opinion delivered by Mr. Chief Justice Legrand 
on page 101 of liis report he says: 

“Both of these objections are to be solved by 
the \ct It is an Act applicable exclusively to the 
Citv of Baltimore. It provides for an ex P a 
nro'ceedino- and so far as the intention of the 
decree is concerned, no summons is necessary, nor 

fanny notice required t» be given t.J-J 
rights of third parties are required to be inquired 
into on the question of the ratification of the sale 

nml not before.’’ 


See also the case of 

Walker vs. Cockey, 38 Md. 75. 

The Court said: 

“general chancery jurisdiction is invoked_ and 
brought into active exercise, when the sale is ac 

tually made.” 

At this early date this provision was not applicable 
to the State of Maryland, but only to the City of Bal 
more it thereafter became the law of the State o 

Maryland by the Act above referred to. bnder t 

Ma V . ; tl • A( . t a peculiar feature of the Act is 

provision of this Act a peculiar 

that mv client could not set up any defense to this sal 
mUmyland Courts, except upon Wo grounds, vis, 

1. That the mortgage has been paid in full. 

2. That the mortgage had been obtained y 

It will be observed by this Honorable Court that 
the Maryland Court of Appeals has repeatedly held 


that the mortgagor could not come into the Maryland 
Court and make any defense to an order for sale 
except upon the two above grounds, and even though 
the mortgage may have been originally for, say, $10,000, 
$2,000 of which was for usury, $7,900 had been actually 
paid, leaving $100 due, yet, under the law of Maryland, 
ve would have to stand by and permit a sale of our 
property, necessitating expenses to the attorney mak¬ 
ing the sale of 10% of the proceeds of the sale; pay 
all costs of the proceeding and the expense of the sale, 
and then not until alter the sale was made and the 
auditor filed his report of the sale, would we be per¬ 
mitted to appear or open our mouths. This has been 
determined by the Court of Appeals of Maryland in 
the following authorities: 

Maryland Permanent Land Co. vs. Smith, et al, 
41 Md. 516. 

Carroll vs. Kershner, 47 Maryland 262. 

In the Maryland Permanent Land Company case, 
sup) a, the Court in dealing with the question of usury, 
which was attempted to be pleaded as a defense to the 
sale under a mortgage used this language: 

The same may be said of the objection that the 
terms of the mortgage were usurious. That ques¬ 
tion can only arise upon the statement of the final 
account of the auditor, and cannot be urged as an 
objection to the sale. ,, 

In the Carroll case, supra, the Court on page 276 of 
its opinion in that case said: 

“whether the contract was usurious is immaterial 
in an inquiry as to the validity of the sale. This 
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court has recently determined that usury affects 
only the division of the proceeds, not the sale 

itself”, etc. 

So that I submit that this is not a suit as contem¬ 
plated by the judicial Act. 

IF IT WERE IT WOULD NOT AFFECT OUR RIGHTS 

IN THIS CASE. 

Assuming for the sake of argument that the Mary¬ 
land proceeding pleaded was a suit nevertheless, we 
are entitled to proceed, and to obtain the relief prayed 

for in this case, for . . 

Section 61 of the Code of Laws in and for the Dis¬ 
trict of Columbia in defining the jurisdiction of the 
Supreme Court of the District of Columbia says: 

“The said court shall possess the same powers 
and exercise the same jurisdiction as the circuit 
and district courts of the United States, and shall 
be deemed a court of the United States, and s a 
also have and exercise all the jurisdiction pos¬ 
sessed and exercised by the supreme court ot the 
District of Columbia under the Act of Congress 
approved March third, eighteen hundred and sixty- 
three, creating that court, and at the date of the 
passage of the code.” 


Section 64, provides: 

“The special terms of said court” (Supreme 
Court of the District of Columbia) “shall be 
known, respectively, as the circuit court, the equity 
court, the criminal court, the probate court, and 
the district court of the United States. 




Section 69, provides: 
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“All common-law civil causes shall be tried and 
determined in the circuit court , except as herein 
provided.” 

This Court has passed upon and interpreted the Code 
and the original Act creating the Supreme Court of 
the District of Columbia and has defined its duties 
and power. This Court in the case of 

U. S. vs. B. & 0. Railroad Co., 26 App. D. C. 581. 

in an opinion of this Court delivered by the late Mr. 
Justice McComas, in dealing with the powers and 
jurisdiction of the Supreme Court of the District of 
Columbia on page 588 of said opinion says: 


“Thus, the supreme court of the District of 
Columbia was made by Congress a depository of 
the powers of Federal and State courts combined, 
and therefore, w r hile it v T as given all the powers 
of a district court of the United States, the su- 
pieine court s special term, known as the ‘circuit 
court’ also became the depository of its power over 
all common-law civil actions such as the circuit 
court in the State of Maryland tried and deter¬ 
mined, and also over all common-law civil actions 
such as a district court of the United States could 
try and determine. ” 

M e therefore, submit that the contention of counsel 
for appellants has been met by the decision of this 
Court just quoted in which it clearly says that the 
Supreme Court of the District of Columbia is a circuit 
court, as much as a Federal court. 




16 


COMITY OF STATE COURTS. 

Something has been said about the comity of States, 
and that one State should not interfere with the Court 
proceedings of another. 

I submit that this Court and no other Court would 
permit one of the citizens within its jurisdiction to 
be placed in the position in which the appellee would 
be and not extend its power and jurisdiction to protect 
him. Could it be possible that the appellant corpora¬ 
tion could come into this jurisdiction; maintain its 
office here; transact all of its business here; keep all 
of its accounts, books and papers here; deal with the 
residents of this District in a high-handed manner, 
such as was done in this case, and then when the party 
with whom it deals even suggests to it his rights, that 
they should bundle up the papers; take them out of 
the jurisdiction of the Court, over into Maryland; file 
a bond in an ex parte proceeding, such bond running 
to the State, with no notice to the mortgagor he not 
being a party to the cause, he not being permitted 
under the law to come in and be made a party to the 
cause until after the sale and the final report of the 
Auditor made, when his property may be sacrificed 
in the meantime, where the appellant corporation in 
the name of one of its attorneys would have received 
10% of the face of the sale for making the sale, and 
incur large expenses in procuring the sale, and the 
remedy, and only remedy would be, under the Mary¬ 
land law, to get what he could out of the remaining 
profits of the sale. 

Again, the question of comity, does not apply here 
for it is well settled that on the question of comity 
between States, the proceeding must be between the 
same parties, involving the same subject matter. 
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The law is well laid down in 


11 Cye. 1017 in which the Author in dealing with 
the subject of Comity says: 

“ r ^, ere Proceedings are pending in a State 
court the rule generally prevails that a court of 
another State will not entertain jurisdiction of 
another proceeding between the same parties, and 
im olving the same subject matter, where the form- 
er court has complete jurisdiction.” 


It will be noted that in the case at Bar, as shown by 
he record, the appellee in this suit was not a party to 
the proceeding in Maryland. The subject matter of 
the proceeding in Maryland was the foreclosure of the 
mortgage only; the subject matter of the suit here is 
tor an accounting; for a decree of usury and for a 
determination of the rights of the parties involved, and 
the paying out of the $1,000 wrongfully, with knowledge 
of the condition of the house and the impropriety of 
the payment on same, so there is no comity, I submit. 

I respectfully submit to this Court that no Court 

would tolerate such action if thev could, by law nre 
vent it. ’ F 


IS THE INJUNCTION INEQUITABLE 
AND UNCONSCIONABLE. 

Much has been said by counsel on the other side 
about the unconscionableness of this injunction, and 
that there is no equity in appellee’s case. Can this be 
successfully contended in the face of the record? 

The record (2 of certiorari) shows that the appellant 
corporation not only had the property as security for 
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this loan, but it had a bond given to it by appellee, 
guaranteeing the completion of the building in accord¬ 
ance with the plans and specificatons, and in accorda 
with the contract between appellee and the builders 
Tenner and Dismond. The bond was given, being that 
of a Surety Company and its responsibility is not ques¬ 
tioned. The appellee, however shows in the amen e 
bill that he further gave the Building Association a 
order at or about the time the loan was made to him, 
to wit, November 30,19H, authorizing and empowering 
and directing the Association to make all payments on 
the house ^appellee’s surety, the Illinois Surety Com¬ 
pany, specifying the payments as provided for in the 
contract between appellee and Ins builders, and p 
viding further that the balance, which amounted to 
about $1,000 should not be paid out until three days 
after the house was completed and passed by t e 
appellant corporation (R., 6 Certiorari) Appellee 
further alleges (R., -1 Certiorari) that at the time t 
loan was granted to him, he requested of the Associa¬ 
tion to pay them six months advance interest on the 
loan but was advised that it was not necessary to pay 
but $23.20 on said loan until six months after procur¬ 
ing said loan, since under the terms of the agreement 
with the builders the house would not be completed 
until that time, and that no demand or request was 
made upon him for any payment until May, six■ mont s 
thereafter, when in the meantime the appellee ha 
discovered the defects in the construction of the Build- 
h" which he sets forth in detail, and in which he is 
supported by two builders in their affdavits, as shown 
bv^the original record (pages 7 and 8) (he paid the 
$•>3 20 at that time); said defects being conceded by 
the appellant corporation since there is not a l.ne, or 


i 
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suggestion, or contradiction in the record to the con¬ 
trary, and after appellee had notified the appellant 
Association not to make the last payment in accordance 
with the contract because of the failure of the builders 
to properly construct the building, and asked the ap¬ 
pellant Association to call upon the Illinois Surety 
Company, (the said Company having guaranteed the 
completion of the Building in accordance with the plans 
and specification) to correct said defects and make the 
building right; that the appellant Association pro¬ 
ceeded forthwith to advertise the property and sell it 
after paying out this $1,000, when it had been told 
positively not to do it, and when it knew positively that 
the house was not properly constructed, and that ap¬ 
pellee could not sell it, or dispose of it in the condition 
in which it was at that time. 

I submit that it is a typical case where the helping 
arm of an equity court should be extended to protect 
the appellee for if the equity court had not protected 
the appellee under the circumstances, what would have 
been the natural and inevitable result of the sale. I 
submit that the following would have happened, the 
property being unsalable, would have been purchased 
by the Building Association through some straw man 
for much less than the amount of the mortgage; they 
would then have the property of the appellee; they 
would have acquired his lot upon which there was no 
incumbrance, and they would have undoubtedly had an 
action against the appellee for any deficiency. Would 
this be equitable? I say No. It might be considered 
from appellants standpoint a very shrewd scheme in a 
real estate transaction, such as seems to be prelavant in 
this jurisdiction, but it would not be equitable; it would 
not be just; it would not be lawful, and this Court, 





20 


sitting as an equity Court for the purposes of this 
cause would, I feel confident, sustain the decree of the 
lower Court, and not permit such a thing to be done. 

I would like to have counsel for the other side tell 
this Court why the Building Association paid out this 
$1,000, when they knew of the condition of this build¬ 
ing, and when they were told before paying it out by 
the appellee, not to pay it out, and were asked by ap¬ 
pellee to call upon the Illinois Surety Company to put 
the building in good condition. 

THE CONTRACT IS USURIOUS. 

Appellee alleges in his amended bill, (paragraph 9, 
page 5, certiorari record) that the contract is usurious; 
that demand was made upon him to pay $162.40 to the 
Association for interest alone upon said loan of $2,900 
for eight months; this shows the contract upon its face 
to be usurious, since interest on the sum of $2,900, the 
face of the loan at 6% would be $116.00, and the 
amount demanded of him would be something in excess 
of 8.4%, this undoubtedly is usury and I am sure, 
will not be tolerated by this Court. 

On the question of usury this Court has spoken very 

decidedly in the case of 

Brown vs. Slocum, 30 App., D. C., 576, 

and in its opinion delivered by Mr. Justice Robb says: 

“Usury statutes should be so construed as to 
carry into effect the intention of the legislature, 
and to prevent persons from violating the intent 
and escaping by the letter. ’’ 
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We find in addition to that (original record 22) the 
following language contained in the mortgage: 

To pay to the said Mortgagee or its successors 
and assigns, as dues, the sum of eighty cents per 
share on each and every share of stock so loaned 
upon, monthly, on or before the second Tuesday 
ot each and every month, and as a premium, the 
sum of twenty cents per share on each and every 
share of stock so loaned upon, monthly, on or 
before the second Tuesday of each and every 
month, and interest on said advance at the rate 
of 50 cents per share monthly, on or before the 
said second Tuesday of each month; to pay all 
such fines as may by the said Association, body 
corporate, in conformity with its Articles of As¬ 
sociation and By-Lav T s, be imposed upon him for 
an} default made in the payment of said monthly 
dues, premium and interest.” 

this is clearly usurious under our law and the Mary¬ 
land law. 

The Court of Appeals of Maryland generally have 
held such demands as this usurious. 

This Court in the case of 


Pifer vs. Wash. Nat. Bldg. Asso, 31 App., D. C 
434. 

The Maryland Court of Appeals in the case of 

Building Association vs. Andrews, 95 Md. 696. 

The Court in this case dealing with the identical 
question before this Court, said: 
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“As the so called premium in this case was to 
be paid in addition to six per cent interest for the 
use of the money advanced, it was an usurious 
charge, and the appellant is not to be allowed it 
out of the proceeds of the mortgage sale. It does 
not appear either from the face of the mortgage 
or the bond what portion of the monthly payment 
of $19.20 to be made by the mortgagor was interest, 
etc.” 

It will be found by the record that in this case fifty 
cents per share monthly was charged as interest. They 
also charged a premium of twenty cents per month. 
Eighty cents per share as dues each month, and fines 
in addition to this. No wonder at their efforts to pre¬ 
vent this Court from passing on the merits of this case. 

The question of usury has been before this Court 
a number of times and the Court, I am sure, is 
thoroughly familiar with the authorities, therefore, I 
will not attempt to cite them. 

THE PROPRIETY OF PRELIMINARY RE¬ 
STRAINING ORDERS. 

This Court in passing upon the question of the 
appointment of a preliminary receiver, which is an¬ 
alogous to a restraining order in the case of 

Clark vs. Bradley Co., 6 App., D. C., 437, 

in its opinion on page 443 says: 

“The appointment of a receiver pending a suit 
is a purely conservative measure, very different 
in its effect from such an appointment upon final 





hearing. In the latter case it is a proceeding prac¬ 
tically for the purpose of execution after ultimate 
adjudication of right in the party for whose bene¬ 
fit the appointment is made; but the purpose of 
the appointment of a receiver pending a suit is 
merely to preserve a fund, which is in danger of 
being lost or wasted, for the benefit of the person 
to whom it may be ultimately adjudged to belong. 
Greater discretion, therefore, is allowed to the 
court in the one case than in the other. We 
may say that probable cause would be sufficient 
ground for the appointment of a receiver during 
a suit, while satisfactory proof of right would be 

required to justify such an appointment upon final 
hearing.’ 9 

Analogous to this we say that an order restraining 
the parties from making a sale pending the final dispo¬ 
sition of the cause on its merits, would be only for the 
purpose of preserving the stau quo of the parties 
until the Court could finally adjudicate and determine 
the rights of all parties in interest and since the law 
lequires that bond shall be given to indemnify and 
make good to the defendant all damages and costs 
that may be occasioned it by wrongfully obtaining this 
injunction, what possible harm could be done the ap¬ 
pellants by permitting this restraining order to remain 
in effect until the rights of these parties may be finally 
adjudicated and determined by the Court. Had the 
proceedings of the appellee been commenced before 
the proceeding to foreclose there would have been no 
occasion even for a restraining order, since they could 
not have made sale pending the determination of the 
cause on its merits. 
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There is an interesting note on this subject in 

Harvard Law Review, Vol. 29, p. 105, 

and many decisions in support of that contention, not¬ 
ably 

Carroll vs. Henderson, 68 Southern (Ala.) 1. 
Ryan vs. Newcomb, 125 Ill. 91. 

Davis vs. Bower, 29 Colo. 422. 

2 Jones on Mortgages, Sec. 1906. 


In conclusion I desire to call the Court’s attention 
to page 21 and 22 of appellants’ brief. 

It would seem that opposing counsel became vexed 
because this Court permitted counsel a diminution of 
the record in order that the whole record, that was 
before the lower Court, should be considered by this 
Court, and he has sought to retaliate by criticising this 
Court, using counsel as a medium through which to do it. 

I desire to make no comment upon the language of 
opposing counsel except to refer the Court to the digni¬ 
fied manner in which the Supreme Court of the United 
States treated such language, and I content myself 
with referring this Court to the action of the Supreme 
Court of the United States in the following case, to 

wit: 


Green vs. Elbert, 137 U. S. 615. 

In Supreme Council Royal Arcanum \s. Samuel 
Greene, 237 U. S. 531. 
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in vhich the Court in its opinion delivered by its 
Chief Justice, in dealing with such language concluded 
its opinion thus: 

“Before making the order of reversal we regret 
that w e must say something more. The printed 
argument for the defendant in error is so full of 
vituperative, unwarranted, and impertinent ex¬ 
pressions as to opposing counsel that we feel we 
cannot, having due regard to the respect we enter¬ 
tain for the profession, permit the brief to pass 
unrebuked or to remain upon our files and thus 
preserve the evidence of the forgetfulness by one 
of the members of this bar of his obvious duty. 
Indeed, we should have noticed the matter at once 
when it came to our attention after the argument 
of the case had we not feared that by doing so 
delay in the examination of the case and possible 
detriment to the parties would result. Following 
the precedent established in Green vs. Elbert, 187 
U. S., 615, which we hope we may not again have 
occasion to apply, the brief of the defendant in 
error is ordered to be stricken from the files .' 9 

Upon the whole we very respectfully submit that 
the decree of the lower Court was correct and that it 
should be sustained by this Court. 

Respectfully submitted. 

W. Gwynn Gardiner, 

Attorney for Appellee. 






